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Editorial Note

The present volume contains statements and papers delivered at, or
submitted for, an international roundtable consultation hosted by the
International Progress Organization at Ciragan Palace in Istanbul, Tiir-
kiye. The discussions on 12 September 2024 were held in private. Only
the texts that the participants have made available for publication are
included. A brief overview of the entire debate is given in the Executive
Summary reproduced in the Appendix.

The texts of this selection differ in style and method depending on
whether the author focuses on conceptual analysis, the history of ide-
as, legal critique, or political advocacy. The subjects of the chapters
partially overlap due to the meeting’s focus on the role of the Security
Council.

The views expressed in the statements and articles are solely those of
the authors and do not necessarily reflect the views or policies of the
International Progress Organization.






Foreword by the Editor

Since the founding of the United Nations, the antagonism between pow-
er and law — the dilemma of power politics — has remained unresolved,
undermining the organization’s mission of collective security. With the
privileges accorded to the Security Council’s permanent members, the
UN Charter represents a system where the rules cannot be enforced
against the main enforcers. Statesmen and diplomats from the Global
South, then referred to as the “Third World,” early on alerted the inter-
national community about a systemic contradiction in the Charter due
to the exception from the principle of sovereign equality, in favor of the
organization’s very sponsors. At the drafting conference of the United
Nations in San Francisco in the spring of 1945, the delegate of Mexico
identified the problem, but the entrenched power structure post-1945
made any adjustment impossible. The “statutory stalemate” has con-
tinued until the present day. In the early years of the organization, the
Philippines and Indonesia were among the most outspoken critics of
the monopoly of power wielded by the permanent members. In the dec-
ades following decolonization, it was Libya that most decisively raised
the issue in the fora of the United Nations. Today, it is principally due to
the public diplomacy of Tiirkiye that the world is reminded of the fact
that sovereign equality is effectively negated in the composition and
decision-making rules of the Security Council.

Ignored by most, the United Nations Charter provides the framework
where the “great powers” — as arbiters and enforcers of international
peace and security, not bound by the will of the majority — negotiate
the balance of power all among themselves, to the detriment of all the
others. Comparing the constellation to the post-Napoleonic concert of
powers in the wake of the Vienna Congress, Hans Morgenthau pointed-
ly spoke of the Security Council as the “Holy Alliance of our time” — a
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comparison, which aptly evokes a timeless truth about the arbitrariness
of a self-righteous exercise of power.

Two decades into the new millennium, we witness a renaissance of 19™
century power politics that is facilitated, if not encouraged, by the letter
of the Charter — obviously in accordance with the spirit of its authors.
It is indeed the provisions of its Article 27, guaranteeing freedom from
coercion for a select few, that have opened the space for power politics
also in our era. This time, at the beginning of 2025, it is the “P3” (the
three major nuclear powers, permanent members of the Security Coun-
cil) who, benefiting from their special status in the UN, could be about
to embark on a new Great Game, according one another the pursuit
of national interests on the basis of mutuality. Should this material-
ize, it would be 19" century geopolitics transformed into great-power
bargaining with a nuclear dimension, enabling those countries to sub-
stantially extend their spheres of interest (and control) in Eurasia and
the Americas, merely on the basis of do ut des, not in deference to the
“international rule of law.” I doubt whether the late Zbigniew Brzezin-
ski, author of “The Grand Chessboard,” had this development in mind
when - in his very last essay — he spoke of the inevitability, and need
for, a “global realignment.”

With last year’s meeting in Istanbul, the International Progress Organ-
ization wanted to sum up and conclude the discussions and debate on
the role of power politics in the United Nations — and the corresponding
need for reform of the international system — which we initiated at our
colloquium in New York City in 1985, commemorating the 40" anni-
versary of the UN. Another 40 years later, we need to move on to new
horizons — in search of a paradigm of world order that is not hostage to
a consensus among the great powers from 80 years ago.

I extend my thanks to Ramazan Ersoy, Joél Christoph and Davide Sirna
for their dedicated cooperation.

Hans Kochler

Vienna, 20 January 2025
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Exposé

The armed conflicts in Europe and West Asia have again made painfully
obvious the United Nations Organization’s inability to fulfill its basic
purpose, “to maintain international peace and security.” The Security
Council’s paralysis in disputes that touch upon the vital interests of a
permanent member is not by accident, but by design. While affirming
the principle of “sovereign equality of all its Members,” the organiza-
tion’s Charter nonetheless puts a small group of states virtually above
the law. Using the provisions of Article 27, the four states whose gov-
ernments drafted the Charter plus France (the P5) are able to protect
themselves and any of their allies against the coercive power of the
Council, the very body that was meant to take “prompt and effective
action” for the maintenance of international peace and security. This
has been the reason why never in the history of the world organization
any of those states was held accountable for breaches of the peace.

Thus, the authority vested in the Security Council under Chapter VII of
the UN Charter has been compromised by the power politics of its per-
manent members. For the P5, and for them alone, sovereignty means
the right to coerce, combined with the privilege not to be coerced, while
all the others must put up with the fact that they are subject to the
supreme authority of the Council — effectively of the P5. The inconsist-
ency between the Charter’s principle of sovereign equality and these
countries’ voting privilege has led to a — de facto and de jure — system of
“sovereign inequality.”

Following up on last year’s roundtable in Vienna (Austria) on “Respon-
sibility in International Relations,” the International Progress Organi-
zation would like to focus on the contradiction in the UN Charter be-
tween the foundational principles and norms of the Charter and discuss
the implications for world order. The notion of an international rule of
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law cannot be upheld and credibly defended as long as the Charter, by
granting virtual impunity to the most powerful states, introduces a jus
ad bellum through the back door. Prohibition of the use of force — ac-
cording to Article 2(4) — is meaningless if it is made to “coexist” with
the provisions of Article 27(3), dictated by realpolitik. As history has
proven, this state of affairs encourages reckless use of power. It under-
mines the raison d’étre of the organization.

While the indefinite perpetuation of a favorable balance of power (for
those states) may have been one of the principal considerations of the
organization’s founders in drafting the voting provisions of the Charter,
the United Nations is now faced with a situation where world order
appears to change in the direction of a multipolar constellation that
is essentially different from that of 1945. The inability, due to Article
108, to constructively react to this tectonic shift and adapt the Char-
ter — in particular its Chapter V — to the new realities has become the
basic predicament and challenge of the world organization in the new
millennium.
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Opening Remarks

Excellencies,
Dear colleagues,

De facto admitting its inability to exercise its “primary responsibility
for the maintenance of international peace and security,”! the United
Nations Security Council, in a procedural resolution (where the veto
does not apply), on 27 February 2022 decided “to call an emergency
special session of the General Assembly to examine the question” of
Ukraine. The supreme irony of this was that the body to which the
Council referred the situation under the “Uniting for Peace” formula is
itself only able to make what are called “appropriate recommendations
to Members for collective measures (...) to maintain or restore interna-
tional peace and security.”

This highlights in nuce the ambiguity of the Charter’s principle of “sov-
ereign equality” and exposes a fundamental inconsistency in the organ-
ization’s rules and procedures. A certain category of members of the
supreme executive organ of the UN, vested with vast coercive powers
to enforce the ban on the use of force, can under no circumstances be
legally coerced to abide by the law. For those countries, namely the
five permanent members of the Security Council (P5), “sovereignty”
appears to be exclusive, in stark contrast to the Charter’s principle of
“sovereign equality” of all member States. For the P5, the provisions of
the Charter mean sovereignty in the sense of absolutist rule: the power
to coerce, linked with the privilege not to be coerced. In other words:

! United Nations Charter, Article 24(1).
2 General Assembly, resolution 377 (V) [Uniting for peace], A, Par. 1, 3 November
1950. (Emphasis H.K.)
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the law cannot be enforced against a permanent member, or an ally
enjoying the protection of a permanent member.

The stalemate — or blockage — in the dispute and armed conflict over
Ukraine is certainly not the only such situation involving a permanent
member of the Security Council. The conflicts over Iraq (2003) and Pal-
estine (since several decades) were, or still are, further tragic instances
of paralysis of the world organization.

At last year’s roundtable consultation in Vienna, we came to the conclu-
sion that within the UN system countries cannot in a consistent man-
ner be held accountable for their international actions. State responsi-
bility has remained a noble principle that will only be invoked when
the power constellation allows, and international criminal justice — a
system of norms intended, inter alia, to hold leaders to account — can
only operate within the arbitrary constraints of politics. Responsibility —
whether of states or their leaders — is not linked to accountability. This
has profoundly eroded the concept of the “international rule of law”
as advocated by the United Nations. As Hans Kelsen has convincingly
argued in his Reine Rechtslehre (“Pure Theory of Law”), norms without
procedures for their enforcement are not norms of law.

As an NGO in consultative status with the United Nations, the Interna-
tional Progress Organization has dealt with the dilemma of power and
law since our colloquium on “Democracy in International Relations” in
New York City in October 1985. In this event to commemorate the 40
anniversary of the UN, we addressed the absence of equality in crucial
areas of the UN system. The Executive Director for the International
Year of Peace, Mr. Krzysztof Ostrowski, attended our meeting as special
representative of the Secretary-General of the United Nations. Also, in
the euphoric years immediately after the end of the Cold War, we were
co-sponsors of the CAMDUN initiative — “Conferences on A More Dem-
ocratic United Nations” — of which we convened the second meeting at
the UN Centre in Vienna in 1991, under the title “The United Nations
and the New World Order.” In spite of increasing global awareness of
the problems, not much has changed in terms of substance — in the way
the United Nations Organization operates — since we launched our re-
form proposals. After three decades of stalemate in the reform debates,
it is indeed time to take a fresh look.

XVi



Opening Remarks

I am happy to welcome at our consultation today scholars and practi-
tioners from distant corners of the globe — scholars who are practition-
ers, and practitioners who are scholars, who all have contributed to
the discourse on a world order that would be in conformity with equal
rights and justice among nations. From the world of politics, we are
particularly honored to have among us Mr. Mogens Lykketoft, President
of the 70* General Assembly of the United Nations, former Speaker of
Denmark’s Folketing (Parliament) and Minister of Foreign Affairs and of
Finance in several legislative periods. Opening up the selection process
for the post of Secretary-General and ensuring a proactive role for the
General Assembly on the basis of its “revitalization resolution” of 2015,°
Mr. Lykketoft introduced a much-needed element of transparency into
the UN system. I also welcome Professor Hassan Diab who served, in
an expert government, as President of the Council of Ministers (Prime
Minister) of Lebanon in one of the country’s most difficult periods, and
Dr. Karin Kneissl who, as Foreign Minister of Austria, succeeded to ini-
tiate a constructive dialogue in relations between Austria and Tiirkiye.

I also would like to greet Professor Tiirkkaya Atadv in Ankara, the doy-
en of political science and international relations in Tiirkiye and re-
cipient of the golden honorary medal of the I.PO., who over several
decades has worked with us on the issues that are on our agenda here
today. Our organization is deeply indebted to him.

We are meeting today at a place of special historic significance, at the
gateway between Europe and Asia, in sight of one of the iconic bridges
that not only facilitate the crossing between the European and Asian
districts of the global megalopolis Istanbul has become, but also sym-
bolize the interaction that has existed between East and West since the
days of Emperor Darius I the Great. 2,500 years ago, he ordered the
bridging of the Bosphorus by connecting boats, as is famously reported
by Herodotus (Totopiat, book 4, logos 11).

History was written here, at Ciragan Sarayi, where the parliament of

the Ottoman Empire, with the permission of Sultan Mehmed V, con-
vened for the opening of the Second Legislative Year on 14 November

3 Resolution adopted on 11 September 2015: 69/321. Revitalization of the work of the
General Assembly.
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1909, an event that highlighted the transition from absolute to consti-
tutional monarchy. Earlier, in the 19" century, the palace was the site
of extended power struggles and intrigues. Dethroned Sultan Murad
V lived here for 28 years. In 1878, a failed attempt to liberate him by
means of a battleship anchored offshore in front of the Palace, and to
reinstate him to the throne, cost the lives of most of the plotters.

Fast-forward to the realpolitik of today, and the significance of the Bos-
phorus will appear in a new light. In the current situation of region-
al and geopolitical conflict, the “Régime of the Straits,” in place since
1936, has again made us aware of the crucial role of international law.
Under the Treaty of Montreux, the Republic of Tiirkiye has acted as
“Guardian of the Straits,” ensuring that “vessels of war belonging to
belligerent Powers shall not (...) pass through the Straits” (Art. 19, Par.
2). In conformity with her rights and obligations under the Treaty, T{ir-
kiye on 27 February 2022 declared, for the purposes of the Convention,
that a “state of war” existed between Russia and Ukraine. Also, in the
nearby Dolmabahce Palace, Tiirkiye hosted peace talks between Russia
and Ukraine and, together with the United Nations, brokered the so-
called grain deal — “Black Sea Grain Initiative” — between the warring
parties.

Tiirkiye’s role — also as facilitator, a few weeks ago, of the largest prison-
er exchange between the West and Russia since the end of the Cold War
— is just one indicator of an emerging multipolar constellation that is
substantially different from the multipolarity among the Allied powers
of the time when the UN was founded. It is to be hoped that the emer-
gence of new global players will give fresh impetus to a comprehensive
debate on reform of the international system. A new order must ensure
that no one single actor, as powerful as he may be, will be able to block
collective action for the maintenance of peace. The protracted armed
conflicts in Europe and the Middle East are sad testimony to the predic-
ament of the world organization under the conditions of an outdated
statute, dictated by a balance of power that vanished long ago.

In conclusion, I would like to recall the words of President Sukarno of
Indonesia who more than 60 years ago anticipated the gist of today’s
reform debates. In a far-reaching speech to the 15" session of the Gen-
eral Assembly of the United Nations on 30 September 1960 he said: “In
many ways, the Charter reflects the political and power constellation
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of the time of its origin. In many ways that Charter does not reflect the
realities of today.” Emphasizing the principle of sovereign equality of
States,> he called for major structural reform, and in particular for a
redistribution of seats in the Security Council.

What was to the point at the height of the Cold War is even more rele-
vant under conditions of today’s global realignment. To free the United
Nations from the web of power politics, the paralyzing legacy of an ear-
lier era, will require participation of all global regions in the organiza-
tion’s decision-making bodies — according to the phrase made popular
and eloquently pronounced from the rostrum of the General Assembly
by the president of the country we are meeting in today: “The world is
bigger than five.”

It will be high time for the member states to “recommit to fundamental
principles and further develop the frameworks of multilateralism,” as
Secretary-General Antéonio Guterres suggested in his exposé for the UN
“Summit of the Future,”® which is to convene in ten days’ time in New
York. However, if the states that created the organization in the middle
of the last century continue to refuse adaptation of the Charter to the
evolving realities of the 21 century, they are putting at risk the very
future of their collective effort.

I thank you for having accepted our invitation and look forward to our
discussions.

4 United Nations, 880" Plenary Meeting of the General Assembly: 15" Session — Part 3,
Official Record, A/PV.880.

5 Article 2(1) of the UN Charter.

6 Secretary-General’s remarks to the General Assembly Consultation on “Our Common
Agenda.” United Nations, Secretary-General, 04 August 2022 / General Assembly.
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I

The United Nations and
the Rule of Law: Real vs. Ideal






Mogens Lykketoft
President of the 70" General Assembly of the United Nations

Observations on the Workings of
the UN System*

In the course of my lifelong interest in international affairs, I always
hoped to see nation-states further commit themselves to the UN sys-
tem and respect international law and conventions. Therefore, it was a
great honor and experience to serve as the 70" President of the United
Nations General Assembly.

Our roundtable today will focus on the limitations of global order and
lack of equality among nation-states in the UN system, due to the veto
power and impunity of the P5 in the Security Council.

But first, let us not lose sight of the gains we have achieved for civiliza-
tion through the creation of the UN system:

It is the first time in human history that we have succeeded in creating
a permanent forum of some influence where (almost) all governments
are present and talk to each other.

Yes, the Security Council has all too often been blocked in efforts to end
conflicts because of a veto from one of the P5. But even so, since 1945
the UN has played an important role in assisting in avoiding direct mil-
itary conflict between superpowers with nuclear weapons.

Remember, too, that back then the power of veto was seen as a precon-
dition for keeping the mightiest members inside the tent, so to speak —
contrary to what happened in the League of Nations. And importantly:
The UN is much more than the UNSC and UNGA - it is 50 associated

* Transcript of speech delivered at the opening of Session I.
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units that have produced plenty of results and recommendations that
have contributed to important progress for humanity. For example, the
WHO has been successful in increasing the average living age on the
globe by twenty years in my lifetime.

But it is a fact that, except for a few times in the first years after the end
of the Cold War, the Security Council did not fulfill its obligation and
live up to the high ideals of the Charter.

Therefore, the majority of the 188 other member states have become
increasingly impatient with the P5’s privileges. Their reaction has been
to try to gain more authority for the UNGA itself, and put more pressure
on the P5 by the non-permanent members of the UNSC working more
closely together. In this context, the office of President of the General
Assembly is not just an honorary position; it is a central position as ne-
gotiator to increase that exact pressure on the P5.

I was able to change the selection procedure for the appointment of
Secretary-General. Each candidate had to present his or her vision and
program and take questions from the entire GA as well as from civil so-
ciety. This new process made it very difficult for any of the P5 to ignore
the candidate that was preferred by most member states. The selection
of the SG is no longer decided in last-minute compromise in a smoky
backroom by 2 or 3 of the P5. That may pave the way for Secretar-
ies-General being less dependent on the P5.

I was also called upon to push for reform of the SC. But — very predict-
ably — that dossier could not be moved forward. It stalled yet again,
as it has done in the past forty years, because the Charter demands a
majority in the GA of 2/3 including the P5.

But we did get a little insight into what might be possible — or impossi-
ble, even on a good day:

It is broadly agreed that the number of GA-elected members in the SC
should increase — perhaps by another five members, especially from the
Global South, to make the SC more representative of the world today.
There were also some sympathies for giving access to unlimited reelec-
tion — in theory opening for a de facto increase in permanent presence.
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However, neither the US nor China or Russia are willing to give up their
veto power or grant it to other countries. Old ideas of elevating specific
larger countries to permanent membership meet different opposition.
Spanish-speaking Latin-American nations do not support Brazil; China
is against Japan; India is opposed by Pakistan and other neighbors.
Southern Europe does not support Germany. African member states
cannot agree on one or two among them as permanent members.

Beside calls for reform of membership and voting rules in the SC there
is a strong demand from the general membership to commit the P5
to restrain their use of veto and be obliged to explain to the General
Assembly every veto that they exercise. The demand has recently been
taken up by the GA in the hope that the rest of us, if able to argue
against the veto in a more united fashion, will gain more moral lever-
age over its use.

Other proposals with considerable support among member states have
been circulated trying to commit the P5 to promise not to veto action to
stop crimes against humanity, war crimes and genocide — but without
success.

Despite continued deadlock on reform of the Security Council, the UN
moved the general global agenda in a better direction in 2015.

But from 2016, we were turned backwards again.

We got the Iran nuclear deal through consensus between Iran and all
the P5 plus Germany, the EU and a united UNSC. This was accom-
plished mainly due to the ingenuity of foreign ministers John Kerry of
the US and Javad Zarif of Iran.

Trump tore that agreement apart with lasting negative impact on Iran
and the entire Middle East region.

The General Assembly approved with unanimity the Sustainable De-
velopment Goals — and we had the COP-meeting in Paris adopting the
hitherto most ambitious goals and commitments to Climate Action. The
Climate Agreement was reached because of good leadership from the
UN and the French Presidency of the COB but most importantly be-
cause the US under President Obama worked together with China un-
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der Xi Jinping — also in bringing their most hesitant allies, friends and
clients on board.

Trump left the agreement a couple of years later — delaying the exis-
tentially important global efforts to stop climate change. Biden brought
the US back into the agreement; but global action on climate has suf-
fered because of attention turning first to the pandemic and later to the
Russian war of horrible aggression against Ukraine. And in the last 11
months focus has been on the lack of American action to end the very
devastating Israeli war against the civilian population in Gaza — and the
violent escalation of the occupation and colonization of the West Bank.

All of this is a further demonstration of the P5’s arrogance in relation to
the overwhelming demands of a huge majority of UN member states.

The bad state of global affairs reminds me of an old story about Mahat-
ma Gandhi being asked about his opinion on Western civilization. His
sarcastic answer was, “It is a good idea!”

The same comment could be made on the idea of the UN Charter and
international conventions as constitutional obligations for every mem-
ber country, big or small. It is indeed a good idea. But we still have a
very long way to go!

Dare we hope to “civilize” Vladimir Putin, unless he himself is made to
realize that he will not be able to take Ukraine by force?

Dare we hope that American and European double standards on hu-
man rights and war crimes in Ukraine and Palestine will come to an
end through combined pressure from domestic public opinion and the
political necessity of closing the credibility gap in relations with the
Global South?

Dare we hope for an understanding that the unipolar world is forever
a thing of the past? That we need to reinvent an international order
where a large majority of UN member countries never again will have
to get in line as clients of the US, Europe, China, or Russia?

Most countries in the world will not become model democracies — and,
as ever, we must live together, a multitude of different kinds of democ-
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racies and authoritarian regimes. But hopefully we share a common
interest in preserving or reestablishing peace and create sustainable
development for future generations.

This is the important reason why the word “democracy” is not men-
tioned in the Sustainable Development Goals. We cannot expect China
to become a Western style democracy — we must act together on climate
now.

In the long perspective, most important for all of us is that the US
and China manage to contain and administer their conflicts of interest
and realize that they have much more important common interests in
peace, economic development and climate action.

The disturbing fact is that — veto power in the UN or not — we will have
no lasting and peaceful international order if the biggest powers do not
recognize that they share overarching common interests.

What the rest of us can do is to argue and pressure for their under-
standing and acceptance of this — including their support for more
and stronger UN peacekeeping missions and much more investment
through the UN system for the eradication of poverty and climate solu-
tions in poor countries.

And, by the way, to support a stronger international system we not only
need a Security Council much more representative of the peoples of the
world today. We also need a reform of the Bretton Woods institutions,
to better reflect the actual distribution of economic strength.

The broadest shoulders should bear the heaviest load and carry the
highest responsibility to live up to the UN Charter.
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International Rule of Law:
The Dilemma of Enforcement under Chapter
VII of the United Nations Charter

A. Introduction

The study of the law governing the workings of the United Nations
Security Council has attracted a great deal of interest by scholars from
a variety of disciplines, including international relations, history, phi-
losophy and law. From a legal perspective, the main source of attention
has been the powers of the Security Council accorded by the Charter of
the United Nations. These powers have the force of law insofar as they
emanate from a treaty; they are also discretional insofar as they do not
lend themselves to the formal scrutiny or review of any international
body, judicial or political, other than the Security Council itself.

The history and practice of the United Nations support the view that
the Security Council has attained a special status on the international
plane not only as a principal organ of a universal organization, but also
as a global actor of its own. This has raised concerns about the legitima-
cy of Security Council actions. Hence, the demands for reform, which
started not long after the creation of the United Nations when member-
ship began to increase as a result of the decolonization process. Reform
was needed mainly in the areas of composition of the Security Council,
the so-called veto power, and the amenability of the Security Council
decision-making process to public scrutiny, both within and outside the
United Nations. These are really questions about global constitution-
alism. Arguments range from whether the composition of the Security
Council should reflect democratic representation of wider United Na-
tions membership, to whether the Security Council should represent
global powers. There is inherent difficulty, theoretically and practically,
when it comes to deciding which argument is more conducive to the
achievement of the purposes set forth in the United Nations Charter,
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and whether it is necessary to have a democratic Security Council in
order for it to be able to perform its functions in the preservation and
maintenance of international peace and security.

B. Normative Considerations
(1)

The heading of Chapter VII of the United Nations Charter is “Action
with Respect to Threats to the Peace, Breaches of the Peace, and Acts
of Aggression.” As the Charter does not provide a definition of these
terms,! an important question to be discussed in this connection relates
to the definition of the material elements of these terms, which is also
the prerequisite of their practical application.

The term “threat to the peace” is a flexible concept contained in Article
39. An examination of the early practice of the Security Council indi-
cates an inclination on the part of the Council to utilize this concept,
in given circumstances, through the exercise of its wide discretional
power. In the Spanish Question of 1946, the issue was whether the re-
maining fascist régime of General Franco in Spain constituted a threat
to peace. On this occasion, the Council was unable to adopt a decision
as it was uncertain whether the régime was actually or potentially a
threat, in which latter case it would be dealt with on the basis of the
recommendatory powers of the Council under Chapter VI of the Char-
ter.? In either case, this is an example of the situation where a question
seemingly of domestic concern could be viewed, by virtue of its politi-
cal impact, as possessing elements to constitute a threat to the peace.
In 1961, the Security Council found that the civil war in Congo was a
threat to international peace and security,® as it did in the initial conflict
in Yugoslavia in 1991 and in Liberia in 1992.#

! This lack was deliberate. At the San Fransisco Conference an area of discretion was
intentionally left to the Council, and although in 1974 the General Assembly adopted
a definition of aggression this is only for the guidance of the Council and the list of
aggressive acts is not exhaustive.

2 See The Charter of the United Nations: A Commentary, ed. by B. Simma, 1995, p. 609.

3 SC Res. 4722 of 21 February 1961.

4 Op. cit. n. 2 at p. 611.
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Insofar as the Security Council is capable of exercising latitude in in-
terpreting the concept of a “threat to the peace,” and when the polit-
ical will has been there, it has interpreted it to allow intervention in
situations of internal strife or humanitarian emergency. In 1992, the
Security Council determined that “the magnitude of the human tragedy
caused by the conflict in Somalia” constituted a threat to international
peace and security.®

The Council, especially after the Cold War, developed the concept of a
threat to the peace in situations where there have been civil conflicts,
but only if member states of the Council are not reluctant to accept that
such conflicts display international dimensions. Such dimensions may
take the form of large-scale refugee movements across international
borders, or they may be such that regional or international peace is
affected. The latter dimension is so susceptible to subjective interpreta-
tion as to make the concept of a threat to international peace essential-
ly a matter of political assessment rather than a juridical determination.
A case in point is the Rwanda conflict where the Security Council failed
to act to stop the Rwandan genocide.® Rwanda is a good example of the
situation where an “internal” conflict can pose a real threat to interna-
tional peace and security; the genocide in Rwanda provoked a series
of consequences that led directly to a war in Zaire (later to become the
Democratic Republic of Congo) in which a great number of people died.

Whilst the concept of a threat to the peace has been developed by the
Council to cover intra-territorial strife and violations of the basic norms
of international human rights laws, the concept of a “breach of the
peace” is applicable to inter-state uses of force. A breach of the peace
exists when the armed forces of two states are engaged in hostilities.
Theoretically, it could be argued that a breach of the peace is a proper
determination of the situation where the use of armed force is involved,
but on a limited scale such as not to qualify as an armed attack, whilst
“aggression” presumes use of force on a far greater scale. However, in
practice, the Council has deployed both terms for serious breaches of
Article 2(4) of the Charter. It has used the term “breach of the peace”

5 Ibid.
6 See Akehurst’s Modern Introduction to International Law, 7™ rev. ed. by Malanczuk,
pp. 405-407.
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when determining the full-scale attacks of one state against another,
whilst using the term “aggression” in relation to “acts” as opposed
to “wars” of aggression. Examples of determinations by the Security
Council that there was a breach of the peace include the case of Korea
in 1950,7 the Falkland/Malvinas Islands case in 19828 and the case aris-
ing from the invasion of Kuwait by Iraq in 1990.° As for aggression, the
Security Council in two cases has determined that short-term military
actions by South Africa and Israel amounted to acts of aggression.*®

(2)

The foremost function of Article 42 of the Charter is to confer authority
on the Security Council to take action by the use of force in interstate
conflicts where there is a threat to the peace, breach of the peace or
an act of aggression. It was originally assumed that this would be real-
ized on the basis of agreements that would be made with the member
states of the United Nations so that armed forces and facilities would be
available to the Council (Article 43) and that a Military Staff Commit-
tee would assist the Council (Article 47). As no such agreements were
concluded the Council has chosen to interpret the Charter as enabling
it to confer authority on member states to use their armed forces on its
behalf.!!

While the Security Council has often been instrumental in the setting
up of peacekeeping operations involving armed forces but not enforce-
ment, instances where it has authorized enforcement action in inter-
state conflicts have been few. Some would say that the Council is any-
thing but a morally principled and consistent body and that it functions
not on the basis of a fine determination of justice but according to the
interests of its members, some of whom retain a strong attachment
to their privileged position as permanent members of the Council. A
rare measure to mitigate the negative effects of the veto was the Code
of Conduct of the Accountability, Coherence and Transparency (ACT)

7 Op. cit. n. 2 at p. 609.

8 Ibid.

2 Op. cit. n. 6 at p. 396.

10 Op. cit. n. 2 at p. 610.

11 See op. cit. n.2 at pp. 630-631.
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Group which was set up in 20152 upon the initiative of more than 100
states, including three permanent members of the Security Council,
which have, in different ways, promised not to cast the veto in certain
situations, especially where mass atrocities are concerned. A similar in-
itiative took place in the aftermath of the Russian invasion of Ukraine,
when the United Nations General Assembly on 26 April 2022 adopted
Resolution 76/262.'* The central point of this “veto initiative” which
was adopted by consensus was that whenever a resolution in the Se-
curity Council was hindered by a veto the issue could be automatically
taken up within ten working days for discussion in the General Assem-
bly. The state, which had used its veto, would be called upon to be the
first speaker in the discussion in order to explain the reasons for the
negative vote. These procedures do not limit the right of veto, but they
may prove to be instrumental in pressurizing the permanent members
of the Council to be more accountable before a sufficient critical mass
of opinion in the General Assembly and beyond.

3)

It is debated whether actions to be taken for the preservation or resto-
ration of international peace and security are, or should be, a matter
of exclusive concern for the Security Council, or whether individual or
collective action by states outside the purview of the Council may also
play a useful and legitimate role to that end. General international law
envisages the institution of self-help by states in cases of a violation of
their rights: if one state commits an illegal act against another state
and refuses to make reparation or to accept the jurisdiction of an in-
ternational adjudicatory body, the sanction ordinarily available to the
injured state is self-help. Self-help measures should not involve the use
of force, unless the conditions for the exercise of the inherent right
to self-defence are met. However, states and coalitions of states have
sometimes resorted to military force outside of this context on grounds,
which have seemingly received a certain degree of support in interna-
tional law and practice.

2 UN Doc. A/70/621-S/2015/978.
3 UN Doc. A/RES/76/262.
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Humanitarian intervention is a much-discussed concept under which
states individually or collectively have the right to undertake armed
interventions to protect or rescue groups of people, nationals and res-
idents alike, in places where they run serious risks to their lives. The
right is said to be derived from customary international law and to
form an exception to the United Nations Charter’s prohibition of the
threat and use of force between states (Article 2[4]). It thus differs
from the claimed exception that states can intervene to protect their
own nationals, which is said to be based on the right to self-defence en-
shrined in Article 51 of the Charter. NATO’s seventy-eight-day air strike
in Kosovo is often referred to as a case in point, which arguably justifies
the legitimacy of humanitarian interventions that lack Security Council
authorization. In the Kosovo case, after Russia indicated that it would
block authorization in the Security Council, NATO forces initiated a
bombing operation to protect Kosovar Albanians from ethnic annihila-
tion by Serbs in rump Yugoslavia.'* This intervention was later deemed
“illegal legitimate” by various independent scholars.

The emergence of the Responsibility to Protect doctrine in the ear-
ly 2000s may also be seen to justify the use of force outside Security
Council authorization by qualifying the principle of non-interference in
domestic affairs.!® This so-called doctrine emerged through the adop-
tion of the 2005 United Nations World Summit Outcome Document.!®
It stipulates that states have a responsibility to protect their popula-
tions from large scale violence within their territories; the “internation-
al community” has a responsibility to use peaceful means to protect
threatened populations; and when a state “manifestly fails” to meet its
responsibilities, the doctrine envisages a number of non-coercive ways
through which the United Nations may act to remedy the situation.
The doctrine also foresees intervention by the collective use of coercive
measures authorized by the Security Council.

The tenets of the responsibility to protect are said to be rooted in exist-
ing international law, especially the law relating to sovereignty, peace
and security, human rights and armed conflict. The explanation of why

14 See C. Gray, International Law and the Use of Force, 2" ed. 2004, pp. 37-42.
15 See Brierly’s Law of Nations, 7" ed. by A. Clapham, pp. 462-464.
16 General Assembly, A/60/L.1, 24 October 2005.
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the United Nations Summit endorsed an expansive role for the United
Nations in these situations is probably to generate an expectation that
the international community must not stand by idly, as it did in the cas-
es of genocide in Cambodia in 1975, Rwanda in 1994 and, to a large
extent, in connection with Rohingya people in Myanmar from 2017, as
well as the expectation that action should be taken to protect those in
serious danger. The doctrine is viewed with suspicion by many develop-
ing countries fearing that it can open the way for misuse by great pow-
ers masking their political intentions behind a humanitarian posture.
It has been supported by many others as an instrument for upholding
the basic principles of human rights in the civilized global community.

4)

The sanctions provisions in Article 41 of the United Nations Charter,
dormant during much of the Cold War, have become one of the Security
Council’s most frequently used tools. The Council imposed sanctions
in only two cases prior to the fall of the Berlin Wall: in 1966, a trade
embargo was laid down against Southern Rhodesia (now Zimbabwe),”
which represents the first clear occasion on which the Council gave
an order under Article 41, and in 1977, an arms embargo was enact-
ed against apartheid-era South Africa.'® The Security Council began to
resort regularly to sanctions in the early 1990s, starting with Iraq, the
former Yugoslavia, and Haiti.!* As of October 2024, there are fifteen
far-reaching Security Council sanctions régimes in place: they list more
than eight hundred individuals and associated entities, as well as states
that do not take the necessary measures to combat terrorism.

(5)

The term “sanctions” does not appear in the United Nations Charter.
However, the constitutional basis for non-military mandatory sanctions
is accepted to be Article 41. This article provides that “the Security
Council may decide what measures not involving the use of armed force
are to be employed to give effect to its decisions, and it may call upon

17-SC Res. 232(1966), International Legal Materials, 1967, p. 141.
18 SC Res. 418(1977), UN Chronicle, December 1977, p. 10.
9 Op. cit. n. 6 at pp. 407-408.
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the Members of the United Nations to apply such measures.” Recourse
may be had to Article 41 once the Security Council has determined
under Article 39 that a threat to the peace, breach of the peace, or an
act of aggression has been committed. Where the Security Council has
imposed recommendatory or voluntary sanctions, their constitutional
basis is less clear; however, they would appear to fall outside Article 41
and, even, Chapter VII entirely.

So-called “smart” sanctions emerged in the mid-1990s as an alternative
to what the then United Nations Secretary-General termed a “blunt
instrument” employed in Iraq following the Gulf War. These sanctions
target various specific political and economic interests as well as specific
individuals regarded to be threats to international security. As opposed
to comprehensive embargoes, they may take the form of arms embar-
goes, travel bans, asset freezes, and export/import bans on individual
goods. But such sanctions have entailed human rights concerns of their
own, and have been susceptible to changed behaviour. To be de-listed,
embargoed individuals, entities, and items require an affirmative vote
of sanctions committees, in which all Security Council members are
represented.?

An important question arises where the Security Council is unable to
fulfil its functions under Article 39 or Article 41 of the Charter, or both,
because of a lack of consensus among the permanent members of the
Council, or even worse, because acts or actions affecting international
peace and security have originated from, or with the support of, a per-
manent member of the Security Council. The case in point is the 2022
invasion of Ukraine by Russia and its aftermath.

In such situations, as mentioned above, it is questionable whether the
protection of international security should remain a matter to be dealt
with exclusively under United Nations mandate or whether individual
states may legally take unilateral action (even of an extraterritorial na-
ture) against the offending state, as a means of countermeasure.?!

20 Cf. D. Franchini, “Extraterritorial Sanctions in Response to Global Security Challeng-
es: Countermeasures as Gap-Fillers in the United Nations Collective Security System,”
Cambridge International Law Journal, Vol. 12 (2023), p. 129 et seq.

21 Cf. “Obligations and rights erga omnes in international law,” Resolution of the Fifth
Commission, Institut de Droit International, Session de Cracovie, 2005.
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In all these situations, countermeasures are subject to limitations and
must be consistent with substantive and procedural rules of both in-
ternational law and municipal law in order to be lawful. These are
requirements, which cannot be evaluated in the abstract, but need to
be looked at in relation to individual situations and on a case-by-case
basis. Where countermeasures are to be applied outside the purview of
the United Nations Security Council mandate, each state will resort to
these measures on the basis of its own autonomous assessment of the
legal situation, taking into account the pertinent risk of exposing itself
to international accountability.

C. Concluding Remarks

The United Nations was set up at the end of the Second World War.
Its founders were anxious to avoid not only another such calamity but
also the shortcomings which had caused the failure of the League of
Nations. The drafters of the United Nations Charter reflected the cir-
cumstances of the immediate post-war environment. They were realists
who also had to work on assumptions some of which have eventu-
ally found their way into the Charter. They believed that law largely
remained an appropriate medium for realizing the declared goals of
achieving peace and international security, and promoting democracy
and human rights across the world. What was controversial was wheth-
er the system through which these goals would be achieved via the
legally established mechanisms of an inclusive, but often weak and se-
lective, world organization would prove to be an effective one.

It soon became clear that things would not work out entirely in the
way that they were foreseen. Wartime cooperation among the allies
collapsed, which led to the Cold War. Far from being a forum for coop-
eration to tackle post-war issues, the United Nations, and especially the
Security Council, became a venue of hostility between East and West
where the West faced frequent vetoes from the Soviet Union. At the
same time, during the period of the 1950s and 1960s, the old colonial
empires had come to an end and new states came into being, with the
result that not only the membership of the United Nations and conse-
quently the Security Council increased, but that the newly independent
states wanted a different sharing of global power and resources in a
way that would meet their own priorities, especially with regard to a
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new international economic order and an international security system
based on equitable mutual guarantees.

After the end of the Cold War, it appeared that the Security Council was
now more disposed to making full use of its powers under Chapter VII,
not only to prevent aggression, but also in respect of pursuing quite
different goals, such as conducting humanitarian interventions in in-
tra-territorial conflicts and even to enforce democracy. There has been
a host of other situations where the Security Council has taken meas-
ures under Chapter VII, ranging from border determinations (Iraq-Ku-
wait), creation of subsidiary bodies of the Security Council to assess
and administer claims for war damages (United Nations Compensation
Commission for Claims against Iraq) to the prosecution of individuals
for crimes (Yugoslavia and Rwanda Tribunals).

What will the Security Council achieve in the future? Any analysis of
this question must be in the form of a guess.

The Security Council is an important and certainly the most conspicu-
ous part of the machinery of the United Nations. It originated in an era
in which it was expected that power politics would vanish and the rule
of law would be achieved. We now realize that this idealistic assump-
tion was hopelessly inadequate, not only because it failed to foresee the
Cold War, but also because it misconceived the gist of international re-
lations. The Security Council provides a forum for the management of
politics and the reconciliation of competing national interests in times
of heightened tension. Its effectiveness will depend upon the willing-
ness and ability of member states to cooperate with one another, as
well as with the United Nations itself.
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The Rules-based Order versus
the UN Legal Order*

Thank you to the IPO and Professor Hans Kochler for this kind invita-
tion, which brings together committed internationalists at a time when
there is a sense that the international order is failing. I would like to
talk about the criticism today that many States, — rather than just some
of them, — now act outside the UN, and are abandoning the United
Nations Legal Order (UNLO). In this morning’s discussions we have al-
ready gained some political insight into this in some of the remarks we
heard from Mr. Mogens Lykketoft, and there was the masterful analysis
of Security Council law by Professor Rauf Versan just now.

What I might add to all this is that some people elsewhere have also
pointed to another factor; namely, the introduction into our vocabulary
of the idea of promoting or defending a “Rules-based International Or-
der” (RBIO).

Critics say that the Rules-based vision is not the UN Legal Order; more
than that it is an attempt to exempt oneself from the UNLO, and to
supplant the UNLO.!

This is not how the RBIO's proponents see it. Rather than aiming to
replace the UNLO, they say that the UN framework should support
the RBIO's liberal values, and that rather than being a form of excep-
tionalism, the RBIO is just liberalism, as we have always understood

* Transcript of statement delivered in Session I.

! J. Dugard, “The choice before us: International law or a ‘rules-based international
order’?” (2023) 36 Leiden J.I.L. 223. It is not something international lawyers really
talk about; ibid., 224-225.
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it — meaning (1) having a general belief in the merits of international
cooperation, (2) being against sheer power politics or realism in in-
ternational relations, (3) having a belief in the role of international
organizations, (4) supporting free trade, and (5) upholding democratic
governance.

In fact the RBIO too claims to be based upon the UNLO,? and the RBIO
proponents’ claim is that they are defending the UNLO rather than un-
dermining it.

II.

Amongst international lawyers there have been signs of deep disquiet,
and concern with what are perceived inconsistencies in the RBIO’s pro-
ponents’ positions.

Does Israel have the right of self-defence against Hamas, a non-State
entity, rather than simply having the legal duties of an occupation
force? RBIO proponents would say yes, I believe.

Do conflicts over territorial sovereignty trump “freedom of navigation”
in the South China Sea? RBIO proponents say no, that what is happen-
ing there is simply, or really, about the freedom of navigation. If that
were correct it would involve extra-regional third countries taking sides
in a territorial or sovereignty dispute in a particular region.

What are the respective roles of the Security Council and the Gener-
al Assembly in the Russo-Ukrainian conflict? Or, as the Arab League
would argue, in the Gaza context? Many or the main RBIO proponents
would likely wish to see the General Assembly step in in the case of the
former, but not do so in the case of the latter (i.e. Gaza) context. Pro-
fessor Aral has mentioned this issue during this morning’s proceedings.

We are not talking about legal minutiae or lawyers’ controversies,
which even an informed global public may find difficult to follow, but

2 See Julinda Begiraj, “The Rules-Based International Order: Catalyst or Hurdle for
International Law,” BIIGL Blog, March 2024, 11.
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where the questions raised are fairly easily resolved through the ordi-
nary application of uncontroversial legal reasoning. Such as what the
International Court of Justice said about “genocide,” if anything, in its
original order of provisional measures in South Africa v. Israel,® or what
that court said recently in its advisory opinion regarding Israel’s occu-
pation of Palestinian territories.*

However, other kinds of questions go beyond such questions of United
Nations Law. People want to know if sanctions taken without Security
Council authorization may be imposed collectively outside the UNLO,
and may be taken by States other than the injured State itself. They
want to know if such like-minded States can, and can be counted upon,
to act legitimately in place of the Security Council, including in freez-
ing, — if not in seizing, — Russian sovereign assets.® The RBIO says yes,
to all of these questions. I will in the next part give you my own an-
swers, in as frank a manner as possible.

It is here that there is a genuine sense of unease about the solutions the
RBIO proposes against the backdrop of what people call “the chang-
ing world order,” against the backdrop of what a friend of mine, Prof.
Thomas Skouteris at the American University in Cairo, has in a separate
context called a sense of crisis. He calls it “the sense of an ending”:°

[A] deep, unsettling sense that we are living through a fin de siécle, a
moment of both culmination and collapse. It is a mood that permeates
not just international law but the very fabric of our times. The exis-
tential threat of climate change looms large, the rapid advancement
of artificial intelligence threatens to outpace our ethical frameworks,

3 See Application of the Convention on the Prevention and Punishment of the Crime of
Genocide in the Gaza Strip (South Africa v. Israel), Provisional Measures, ICJ Reports,
26 January 2024. See also the court’s subsequent orders.

4 Legal Consequences arising from the Policies and Practices of Israel in the Occupied Pal-
estinian Territory, including East Jerusalem, Advisory Opinion, ICJ Reports, 19 July
2024.

5 All of these too have careful legal answers. Hans Kelsen once taught that there is no
such thing as a situation of “non liquet” where there is no legal answer. One may not
have a right that is claimed but that is hardly a non-answer to a legal question.

¢ Thomas Skouteris, “Contemporary International Criminal Law After Critique Sympo-
sium: The Sense of an Ending”, Opinio Juris, 13 September 2024.
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democratic values seem to erode daily, and the chasm of social and
economic inequality widens with each passing year. Walter Benjamin’s
notion of “shock,” as explored in The Arcades Project, captures the
jarring dislocations that define this era. We are not merely witnessing
a series of disruptions; we are living through a systemic rupture, one
that challenges the very narratives we have long relied upon to make
sense of our world.

II1.

I promised to offer some technical legal answers. I need to speak plain-
ly before such a distinguished audience because we live in an age of
lawfare and legalistic propaganda. I will try to avoid advocacy in favour
of analysis, as best I know how.

On Russia-Ukraine

7

8

9

22

a) Can the General Assembly act when the Security Council is una-
ble to in matters of peace and security? Yes, since the days of the
Uniting for Peace Resolution.”

b) Can sanctions be imposed as countermeasures by States as a
response to a breach of legal rights? Yes, provided such coun-
termeasures do not usurp the authority of the Security Council.

c) Can States impose sanctions when they do not suffer injury them-
selves, such as when there is breach of an obligation owed to the
international community?® Yes.’

U.N.G.A. resolution 377(V), 3 November 1950. See, for the Ukraine resolution,

U.N.G.A. Res. ES-11/1, 2 March 2022 (141:5:35).

Now I could tell a long story about two brilliant Italian lawyers, who had paved the
way for this view, the second of whom insisted on appropriate institutional safe-
guards, most importantly, compulsory adjudication. But I think I will leave that for
my law students. See C. L. Lim and Ryan M. Mitchell, “Neutral Rights and Collective
Countermeasures for Erga Omnes Violations,” (2023) 72 L.C.L.Q. 361, 378. See also,
C. L. Lim and Ryan Martinez Mitchell, “Why Neutral Rights Mean that States are Not
Obliged to Join in Collective Sanctions,” Opinio Juris, 23 March 2024.

ILC Articles on State Responsibility, Art. 48(1)(b).
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d) Non-injured States can also impose sanctions as countermeas-
ures if requested by the injured State.!®

e) Now comes the important question. Are other, third States bound
to comply with such sanctions? Where X, Y, and Z impose sanc-
tions against A, at the request of B, are C, D and E bound to com-
ply with such sanctions? I have written that other States would
be within their rights to deny the legitimacy of such “secondary”
sanctions, i.e. sanctions that are not in fact targeted at their own
conduct. There are various reasons for this, some cite the norm
of non-intervention in the internal affairs of States, — sovereign
equality, if you like, — but I have also argued for the rights of
neutral States more specifically.!!

f) Yet can we not at least try to get third States to co-operate with a
coalition of those willing to sanction? RBIO proponents might say
that there is a legal duty to co-operate in order to stop breaches
of jus cogens norms.'? The problem is that this is not, or not yet,
international law. I have explained elsewhere that:!3

This was described at the time in the ILC’s commentary as a “pro-
gressive development of international law,” and has more recent-
ly (albeit somewhat more contentiously) been described as “now
recognized under international law.” But even this “duty to coop-
erate,” alongside other provisions such as the negatively-worded
“duty not to render aid or assistance in maintaining [an] unlaw-
ful situation” cannot plausibly be taken to mean an affirmative
duty to join an ersatz multilateral (i.e., non-UN-based) sanctions
scheme.

10 TLC Articles on State Responsibility, comment no. 5 to Art. 54.

11 See C. L. Lim and Ryan M. Mitchell, “Neutral Rights and Collective Countermeasures
for Erga Omnes Violations,” (2023) 72 I1.C.L.Q. 361, 378. See also, C. L. Lim and Ryan
Martinez Mitchell, “Why Neutral Rights Mean that States are Not Obliged to Join in
Collective Sanctions”, Opinio Juris, 23 March 2024.

12 TL.C Articles on State Responsibility, Art. 41(1).

13C. L. Lim and Ryan Martinez Mitchell, “Why Neutral Rights Mean that States are Not
Obliged to Join in Collective Sanctions,” Opinio Juris, 23 March 2024.
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Israel-Gaza

g) Does Israel have the right of self-defence against Hamas in the
Gaza context? The ICJ has said no,'* but RBIO proponents, in-
cluding the US, would as I understand it reject the Court’s view.

h) Is there a genocide occurring in Gaza? Whatever the true answer,
the ICJ in South Africa v. Israel has not said that Israel has com-
mitted genocide, it has not even said that this is a plausible view,
and the former President of the Court came out to explain the
Court’s judgment, which is an unconventional thing for a judge
to do.' In para. 57, which is the operative clause, sub-paragraph
2, the Court said:'®

The State of Israel shall, in conformity with its obligations under
the Convention on the Prevention and Punishment of the Crime
of Genocide, and in view of the worsening conditions of life faced
by civilians in the Rafah Governorate:

(a) By thirteen votes to two,

Immediately halt its military offensive, and any other action
in the Rafah Governorate, which may inflict on the Palestini-
an group in Gaza conditions of life that could bring about its
physical destruction in whole or in part [...]

The South China Sea

i) Is there a right to protect the freedom of navigation? Yes, if we
are truly talking about the freedom of navigation. How does that

14 Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory,
Advisory Opinion, ICJ GL No 131, [2004] I.C.J. Rep. 136, at [138]-[139].

15 Daniel Hurst, “Australian International Court Judge Calls Israel to Suspend Gaza Mil-
itary Operation,” Guardian, 2 April 2024.

¢ Application of the Convention on the Prevention and Punishment of the Crime of Gen-
ocide in the Gaza Strip (South Africa v. Israel), Order of 24 May 2024, available at
< https://www.icj-cij.org/case/192 >.
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work through a coalition of States acting outside the Security
Council framework? In a roughly similar way to unilaterally act-
ing outside the Security Council, which I have already described,
such that if country A asks for country B’s help to preserve the
freedom of navigation, — for example, through archipelagic wa-
ters or on the high seas, — then it is the same question as that of
whether collective action can be taken by third States outside
the UN to assist any State which claims that its rights have been
violated, allowing third-party countermeasures to induce compli-
ance with the law. This was what happened when such sanctions
were imposed by some countries against Argentina in connection
with the Malvinas/Falklands War. One could also invoke a collec-
tive security arrangement existing independently of the UN Char-
ter; the obvious example is NATO’s treaty, while the increasingly
prominent example is the US-Philippines Mutual Defence Treaty.

IV.

I could go on with more and more examples, but my point is only to
show two things.

First, the International Court of Justice is becoming prominent.
Such that when we speak of the international legal order, and the UN
Legal Order, we are not just talking about Chapters Six and Seven of
the Charter. Think of the Israel-Gaza example where (a) the ICJ has at
least pronounced on the issue. Similarly, (b) the ICJ in Ukraine v. Russia
ordered Russia to “immediately suspend its military operations.””

However, a sense of realism would also counsel against expectation
that Russia as a Security Council member, which will tend to view ques-
tions of peace and security as being entrusted primarily to the Security
Council, would have agreed with or complied with that order of the
Court. In South Africa v. Israel, where the provisional measure or order

17" As for non-compliance with that order, it involves an old difference between saying
that international law is not real — it is —, and merely saying that it is inefficacious. Ian
Brownlie, “The Reality and Efficacy of International Law,” (1981) 52 B.Y.I.L. 1.
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was against a non-P5 member, i.e. Israel, the Court was unfortunately
ambiguous in the way it referred to the genocide issue when it ordered
an immediate halt to the military offensive “and any other action in
the Rafah Governorate, which may inflict on the Palestinian group in
Gaza conditions of life that could bring about its physical destruction
in whole or in part.”8

Secondly, the weight of securing world order does not fall solely on
jus ad bellum rules but also on the technical rules governing in-
ternational countermeasures, e.g. under Article 49 of the Articles on
State Responsibility:

Object and limits of countermeasures

1. An injured State may only take countermeasures against a State
which is responsible for an internationally wrongful act in order
to induce that State to comply with its obligations under part two.

2. Countermeasures are limited to the non-performance for the time
being of international obligations of the State taking the measures
towards the responsible State.

3. Countermeasures shall, as far as possible, be taken in such a way
as to permit the resumption of performance of the obligations in
question.

V.

Let me finish by saying that, as for the first, the increased prominence
of the International Court of Justice may seem very little, and it may be
that, the more activist the Court has been, it has only served to deepen
a sense of crisis.

18- Application of the Convention on the Prevention and Punishment of the Crime of Geno-
cide in the Gaza Strip (South Africa v. Israel), Order of 24 May 2024, para. 57, availa-
ble at < https://www.icj-cij.org/case/192 >.
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However, I think the second point, concerning the shift toward using
countermeasures, perhaps just an inch from resorting to treaties of col-
lective self-defence, is now real. The law of countermeasures is almost
made for the Age of Hybrid Warfare. It has become the law govern-
ing the intermediate phase before resort to collective security arrange-
ments outside the Security Council, partly because of the new notion
of a “rules-based order.” It is because of that that I think it is so impor-
tant not just to lament the challenge to global security caused by the
non-functioning of the Security Council, which as I have said elsewhere
was always only as good as its ability to maintain the balance between
the great powers.

I have, incidentally, written elsewhere on the importance of clarifying
the rights of neutral States, because this stops the spread of war. If that
is against the RBIO, then so be it.

A third issue that I have been working on is not something there is now
time left to talk about, which is that renewed importance should be giv-
en to the problems of the disrecognition of States, and the recognition
of new States.!” We have become accustomed to thinking that States
are born through collective UN recognition. That only confirms mem-
bership in an organization which happens to be open only to States.
Looked at carefully, however, Statehood is a requirement rather than
a consequence of United Nations membership. The problem was most
acutely observed during the United Nations decolonization process
when many entities which clearly could not stand on their own could
not have said that they were truly independent, or that they could de-
fend that independence on their own. It was through their sponsorship
by the former colonial metropolis, France, or the United Kingdom, for
example, that many new States came into being.

Today, we face the spectre of the disrecognition of the Statehood of a
UN member, as well as new questions about whether, conversely, ab-
sence of collective recognition of Palestinian Statehood in the UN is as

1 See Ryan Martinez Mitchell and C. L. Lim, “The Decolonisation of Recognition: Re-
assessing the Trajectory after the ICJ's Occupied Palestinian Territory Advisory Opin-
ion,” m/s, on file.
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significant as treating certain polities as having rights that are akin to
the rights of States, such as whether force can be used against them.
The Court has unfortunately also been less than entirely clear on this
point since it is not certain whether it is referring to Palestine itself
whose rights have been violated:°

As regards the prohibition of the acquisition of territory by force, the
Court notes that the Security Council has declared on several occa-
sions, in relation to the Occupied Palestinian Territory, the inadmissi-
bility of the acquisition of territory by force and has determined that
“all measures taken by Israel to change the physical character, demo-
graphic composition, institutional structure or status of the Palestin-
ian and other Arab territories occupied since 1967, including Jeru-
salem, or any part thereof have no legal validity” (Security Council
resolution 465 [1980]).

Let me end here and thank you for your time.

20 Legal Consequences arising from the Policies and Practices of Israel in the Occupied Pal-
estinian Territory, including East Jerusalem, Advisory Opinion, ICJ Reports, 19 July
2024, para. 276.
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The Right of Veto in the UN Security Council:
Original Intent, Present Status and Prospects

In 1945, the UN Charter instituted majority voting in all UN organs,
including the Security Council. However, according to Art. 27, para. 3
of the UN Charter, any decision of the Security Council on substantive
matters requires an affirmative vote of nine members (until the number
of non-permanent members of the Council was raised from six to ten
in 1963, it had been seven members), “including the concurring votes
of the permanent members.” This provision is the basis of the famous
and often criticized veto power of the “P5,” namely China, France, Rus-
sia (formerly the Soviet Union), the United Kingdom, and the United
States (Art. 23, para. 1 of the UN Charter).

In the context of the present roundtable discussion about “Sovereignty
and Coercion: The United Nations in the Web of Power Politics,” this
contribution wishes briefly to reconsider and reassess the political and
legal importance of the veto power in the first half of the 21 century.
My remarks are arranged in three parts. First, [ want to recall what the
founders of the United Nations, and especially the leading powers of
the time, had in mind when they invented the procedure of the veto. In
a second part, the present status of the veto power is addressed: What
does the veto of the “P5” mean today? Thirdly and lastly, I venture to
look ahead, presenting a few thoughts about the possible future of the
veto in the context of the international order.

Original intent

In 1945, the UN Charter instituted majority voting in all UN organs,
including the Security Council. This step represented, in the words of C.
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Wilfred Jenks, “the completion of a revolution of decisive importance
for the future development of international organizations.” Why “a
revolution”? Because until the founding of the United Nations it had
been an unquestioned consequence of the principle of state sovereignty
that a sovereign state could not be bound by a decision or a legal rule
without its consent. Consequently, Art. 5 para. 1 of the Covenant of the
League of Nations of 1919 had provided that generally “decisions at
any meeting of the Assembly or of the Council shall require the agree-
ment of all the Members of the League represented at the meeting.”

However, the five states which Art. 23 para. 1 of the UN Charter des-
ignates as permanent members of the Security Council succeeded in
carrying the freedom they had enjoyed under general international law
and the Covenant of the League into the new organization, with Art.
27 para. 3 of the Charter providing that any decision of the Council on
substantive matters requires “the concurring votes of the permanent
members.” Accordingly, a resolution of the Council on other than pro-
cedural matters cannot be adopted against the will of any of these five
states, and the Council cannot oblige any one of them to take action,
or to refrain from taking action, against its will. Although a permanent
member numerically has the same voting power as every other mem-
ber of the Council, its right of veto enhances this power enormously: A
permanent member alone can obstruct a decision of the Council, while
it needs a negative vote of at least seven non-permanent members to
have the same effect.

The right of veto enshrined in Art. 27 of the UN Charter has three major
consequences that were already described by Professor Hans Morgen-
thau in 1948 in his book “Politics among Nations”: First, “the veto elim-
inates any possibility of centralized measures of law enforcement being
applied against any of the permanent members.” Secondly, because of
the veto, enforcement measures are also unlikely to be taken by the
Council against any state aligned with one of the “P5.” And thirdly, the
veto affects the working of Art. 51 of the Charter on self-defence of a
state in the case of an armed attack: A permanent member invoking
the right of self-defence cannot be forced to hand over the respective

1 C. Wilfred Jenks, “Some Constitutional Problems of International Organizations,” in:
British Year Book of International Law, Vol. 22 (1945), pp. 11-72, at p. 36.
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situation to the authority of the Security Council as intended by the
provision.2

But the scope of the veto power extends beyond the maintenance of
international peace and security entrusted to the Security Council. The
admission of new members and the suspension of membership rights
(Arts. 4 and 5 of the UN Charter) are subject to the veto just as is the
appointment of the UN Secretary-General (Art. 97 of the UN Charter).
Further, an amendment of the UN Charter only comes into force after
ratification by all the permanent members (Arts. 108 and 109 of the UN
Charter), with the effect that the veto power of the P5 enshrined in Art.
27 para. 3 of the Charter itself is protected by the veto.

In 1945, the veto was a matter of concern mainly for only two states: the
United States and the Soviet Union, which had positioned themselves
as the primary global postwar military powers. Both states wished to
decide freely when and to which extent to make their military capacity
available to the new world organization, and each of them wanted to
exclude the possibility of becoming the object of a majority decision
organized by the other. That way, they continued the basic principle of
unanimity of their war coalition against the Axis Powers. It was mainly
to avoid the unwanted impression of a dual world government of the US
and the USSR, and to appreciate their contribution to the fight against
Germany and Japan, that the United Kingdom, China and France were
also made permanent members endowed with the veto. Still, the veto
was essentially in the hands of only two states which made the practical
consequences appear limited.? Further, there was a general expectation
that the veto would only be used if vital interests were at stake.

Although it was pushed through at the San Francisco Conference
against the resistance of the small and medium-sized states, the veto

2 See Hans J. Morgenthau, Politics among Nations: The Struggle for Power and Peace.
New York: Alfred A. Knopf, 1948, at p. 240 et seq.

3 France and the United Kingdom did not cast a veto since 23 December 1989 when, to-
gether with the United States, they prevented the Security Council from condemning
the US invasion of Panama. See Security Council Report, May 2022 Monthly Forecast:
“Challenging the Power of the Veto”; available at: https://www.securitycouncilreport.
org/monthly-forecast/2022-05/in-hindsight-challenging-the-power-of-the-veto.php
(last visited 27 October 2024).
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power was not a birth defect of the United Nations. Instead, it was a
condition of the consent of the US and the USSR to the broad compe-
tences entrusted to the Security Council in Chapter VII of the Charter. I
agree with the late Professor Inis L. Claude of the University of Virginia
who observed in 1961 that “the insertion of the veto reflected the belief
that the great Powers might be divided on critical issues, and the inten-
tion that no effort to organize collective security action should be made
in such cases.” “In these terms,” Professor Claude remarked, “the inabil-
ity of the Security Council to act in East-West crises represents the ful-
fillment, not the frustration, of the expectations and intentions of San
Francisco; the United Nations was conceived as an organization which
could not achieve, and should not attempt, the collective suppression of
aggression undertaken or supported by a great Power.”™

Present Status

And where are we today? Art. 27 of the Charter has remained un-
changed, with the only exception of the numbers in paragraphs 2 and
3: while originally a decision of the Council required a majority of
seven members, that figure was changed to nine when the number of
non-permanent members was raised from six to ten in 1963.> However,
changes invisible to the reader of the Charter (and its unaltered Art.
23 para. 1) were the replacement in 1971 of the Republic of China by
the People’s Republic as the “lawful” and “legitimate” representative of
China,® and the “continuation” of the membership of the Soviet Union
by the Russian Federation in 1991.” With the first change, a (militarily
weak) close ally of the United States was replaced with an increasingly

4 See Inis L. Claude, Jr., Review of Maurice Bourquin, “L'état souverain et 1'organisation
internationale,” in: American Journal of International Law, Vol. 55 (1961), pp. 193-
194, at p. 194.

5 See UN General Assembly Resolution 1991 (XVIII), “Question of equitable representa-
tion on the Security Council and the Economic and Social Council,” Part A, adopted
on 17 December 1963. The amendment entered into force on 31 August 1965.

¢ See UN General Assembly Resolution 2758 (XXVI), “Restoration of the lawful rights
of the People's Republic of China in the United Nations,” adopted on 25 October
1971.

7 For details, see Bardo Fassbender, UN Security Council Reform and the Right of Veto:
A Constitutional Perspective. The Hague/London/Boston: Kluwer Law International,
1998, pp. 183-190.
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powerful rival, preparing the ground for the emergence of a third au-
tonomous holder of the veto power in place of the US-USSR dualism
of 1945.

It must also be noted that, compared to the time of the Cold War, the
practical scope of application of the veto has become much larger since
the 1990s as the range of responsibilities assumed by the Security
Council was expanded to comprehensive economic and financial sanc-
tions, international criminal law, post-conflict peacebuilding, quasi-leg-
islative functions, and thematic issues such as the protection of civilians
in armed conflict, “Women, Peace and Security,” or climate change. The
increase in the number of Security Council resolutions has also made
possible an improper linking of issues in the way that a certain part of a
draft resolution is rejected in negotiations in order to get approval for a
particular statement included in another draft resolution on a different
subject.

The new international environment which in the 1990s resulted from
the breakdown of the Soviet Union did not only lead to calls for an
abolition or limitation of the veto but also to new demands for perma-
nent membership and the right of veto by certain “rising powers” like
India and Brazil, by former enemy states (Germany and Japan), and by
states wishing to see their disadvantageous position in the international
system corrected (in particular the African states).® All states justified
their proposals as an improvement of the representative character and
thus the political legitimacy of the Security Council. But so far, none
of these efforts (either to abolish or to limit the veto, or to extend it to
additional states or groups of states) has been successful. The different
aspirations have neutralized each other so that the conditions provided
for in Articles 108 and 109 for an amendment to the Charter (a two-
thirds majority in the General Assembly, and a ratification by two thirds
of the member states, including the permanent members) could not be
met. Diplomatic discussions continue in New York, but with truly little
chance of success. They have gotten lost in technical details, and for

8 See Fassbender, UN Security Council Reform (note 7), pp. 221-275. For a documentary
record also of later proposals, see Bardo Fassbender (ed.), Key Documents on the Re-
form of the UN Security Council 1991-2019. Leiden/Boston: Brill Nijhoff, 2020. The
introduction to the latter book gives a summary of the history of the Security Council
reform debate since the early 1990s.
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years now they have not attracted sufficient attention at the highest
level of government of member states. If the veto power was a condi-
tion of the consent of the US and the USSR to the far-reaching pow-
ers entrusted to the Security Council in 1945, then the question arises
whether today the US, China or Russia would accept a Council in which
they could be outvoted on a matter of vital interest. The answer seems
clear to me.

Prospects

The present international situation is fundamentally different from that
prevailing at the end of the Second World War, when the veto was
conceived, and from that of the 1990s when proposals for a reform
of the Security Council were seriously discussed across the globe. The
optimism of the years following the East-West confrontation has dis-
appeared. The Western states, which after World War II imagined the
UN as a cornerstone of a new multilateral system, no longer act from a
self-confident position of ideological, economic and military strength.
The United States, the single most important driving force behind the
original UN, is confronted with the limits of its claim to world leader-
ship. Mutual tensions between the US, Russia and China have increased,
to the point of a proxy war between Russia and the US on European
soil. At the same time, many developing countries of Africa and Asia are
disappointed that their decades-long efforts in the UN to substantially
improve their status in the world community have largely remained
unsuccessful. (I mention here only changes in the conditions of the
state system, and do not consider the changed role and importance of
non-state actors, in particular multinational corporations, which may
be even more significant.)

It is sometimes overlooked that abolition, or a substantial limitation, of
the veto alone would not bring about a functioning system of collective
security as the founders of the United Nations had envisioned it. The
founders did not just allocate legal authority to the Security Council but
also wanted to furnish it with real and credible military power to prop
up its decisions against an aggressor. Following Thomas Hobbes’ ideas
expressed in his “Leviathan” of 1651, the Security Council’s legal mo-
nopoly on the lawful use of force in international relations was meant
to be accompanied by effective means of coercion. Art. 43 para. 1 of
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the Charter provides that all members of the UN “undertake to make
available to the Security Council, on its call and in accordance with a
special agreement or agreements, armed forces, assistance, and facili-
ties (...) necessary for the purpose of maintaining international peace
and security.”

It is well known that the agreements provided for in Art. 43 were nev-
er concluded, and that not even in the optimistic period after the end
of the Cold War a sincere effort was made to bring them about. That
means that even if the decision-making procedure of the Security Coun-
cil were improved by eliminating or reducing the paralyzing force of
the veto, this would not guarantee a more effective securing of inter-
national peace by the Council. Rather the Council would remain de-
pendent for the enforcement of its decisions on a case-by-case supply
of “authorized force” by member states (which has been extremely rare
in the past three decades), and the problem of enforcing a decision
against the US, China or Russia would persist.

In my view, the right of veto of the permanent members is not the real
problem of the Security Council. The veto is a procedural device that, if
it is used or threatened to be used, only makes visible a substantial lack
of agreement between powerful states in situations of a threat to the
peace or breach of the peace. East-West relations during the Cold War
would not have been any better in the absence of the Charter rule about
the veto. Rather, it is likely that the United Nations would not have sur-
vived the Cold War without the veto. As Professor W. Michael Reisman
once remarked, the veto “permits its holder to stop the Organization
from operating if it feels the proposed action would conflict with one of
its own vital interests. Thus, the Organization cannot directly confront
one of the major power centers or, in more general terms, interfere with
the effective power process. Recognition of this condition seems neces-
sary for, in a confrontation, the Organization would be the casualty.”
In other words, the real question is whether the conflicting views and
the political, economic and military interests of major states and groups
of states can be bridged in a way that at least minimal consensus is
achieved in the face of an international crisis. It is by no means certain

9 See W. Michael Reisman, “The Constitutional Crisis in the United Nations,” in: Amer-
ican Journal of International Law, Vol. 87 (1993), pp. 83-100, at p. 98.
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that a system of pure majority voting could better contribute to bring-
ing forth that consensus than a “process of persuasion, compromise,
and agreement” among the major powers.*°

It seems that in recent years the expectations placed in the Security
Council have fallen sharply. No one seems to believe that the Council
could make a decisive difference regarding the ongoing Ukraine war, or
the Gaza conflict, or climate change with its foreseeable ramifications
in terms of international peace and security. Sometimes the Security
Council, as the heart of the UN Charter system of 1945, appears as a
body which only still exists because the political costs for dissolving it
are too high, or because the consequences of its liquidation are unpre-
dictable, or because no one has an idea with what it could be replaced.
Are we waiting for a fundamentally different universal organization of
states? And who could possibly bring it about? Or has the idea of a uni-
versal political and legal structure been exhausted along with the pow-
er of the West (in particular the United States) and is being replaced
by a new particularistic relativism and a political fragmentation of the
world into separate spheres of values and interests?

In the future shaping of international organization, China will probably
play a decisive role. The current Chinese “Global Security Initiative”
still emphasizes the importance of the UN Charter: “The purposes and
principles of the UN Charter (...) are humanity’s institutional design for
collective security and lasting peace. The various confrontations and
injustices in the world today did not occur because the purposes and
principles of the UN Charter are outdated, but because they are not ef-
fectively maintained and implemented.”*! However, China has already
begun developing new institutional forms of intergovernmental coop-
eration outside the UN, for example in the framework of BRICS, the
Shanghai Cooperation Organization or the Belt and Road Initiative.

If the real problem of fulfilling the Security Council’s mandate is not the
veto power of the three power centers, US, China and Russia, but their

10 See Inis L. Claude, Jr., Swords into Plowshares: The Problems and Progress of Interna-
tional Organization. New York: McGraw-Hill, 4" ed. 1984, at p. 131.

11" See “The Global Security Initiative Concept Paper,” 21 February 2023, part I1.3; avail-
able at: http://mv.china-embassy.gov.cn/eng/sgsd/202302/t20230221 11028774.
htm (last visited 27 October 2024).

38



The Right of Veto in the UN Security Council

lack of agreement in goals and interests, one could take a further step
back and say that what ultimately matters is a global culture of peace
and justice. The absence of violence in interstate relations must not be
seen as an isolated issue but in a holistic view, as already envisioned by
the founders of the UN in the Preamble and in Chapter I of the Charter.
That approach understands peace as an integral aspect of the common
good of humankind, together with the protection of fundamental hu-
man rights, justice, and the economic and social advancement of all
peoples. National egotism and rivalry must be replaced with a willing-
ness to share resources and opportunities. Accordingly, we today would
need personalities like Mahatma Gandhi, Martin Luther King or Nelson
Mandela, who could successfully promote such a culture of peace and
justice in the various parts of the world. New political and legal struc-
tures and rules would follow.

39






Hassan B. Diab
Former Prime Minister of Lebanon

Rethinking P5 Veto Power in the
UN Security Council
A Challenge to Democracy in a
Multipolar World

Introduction

This paper addresses a crucial global concern affecting ongoing armed
conflicts in Europe and West Asia, shedding light on the United Na-
tions Organization’s inability to fulfill its core mandate of maintaining
international peace and security. The paralysis witnessed in the UNSC,
particularly when disputes involve the vital interests of permanent
members, is not an accident but a deliberate design flaw. Despite the
UN Charter’s affirmation of “sovereign equality of all its Members,” a
select group of states, the P5, have effectively positioned themselves
above the law.

Exploiting Article 27 provisions, these states can shield themselves and
their allies from the Council’s intended coercive actions, creating a glar-
ing gap between the principle of sovereign equality and the reality of
sovereign inequality. Consequently, none of these states have ever been
held accountable for breaching the peace throughout the history of the
organization. This compromises the authority bestowed upon the Se-
curity Council under Chapter VII of the Charter, as it serves the power
politics of its permanent members.

For the P5, sovereignty entails the right to coerce and the privilege of
avoiding coercion, while all other member states must acknowledge
their subordination to the Council’s supreme authority. The inconsist-
ency between the principle of sovereign equality outlined in Article
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2(1) of the Charter and the voting privilege granted by Article 27(3)
has established a system of “sovereign inequality” both in practice and
in law.!

Challenges of P5 Veto Power

The UNSC, established after World War 1II, reflects the world of 1945,
almost eight decades ago, dominated by the victorious powers. Howev-
er, as the 21% century unfolds, a multipolar landscape develops,? where
emerging powers wield significant influence in global affairs. This pres-
entation explores the necessity of transitioning the UNSC into a more
representative and effective body capable of addressing contemporary
challenges in today’s multipolar environment.

The UNSC stands as the pinnacle of international peace and security,
tasked with maintaining stability and preventing conflicts worldwide.
However, the veto power wielded by the P5, while intended to safe-
guard national interests, often impedes collective action, leading to
deadlock and inaction. This exceptional power not only perpetuates
existing power imbalances but also marginalizes the voices of emerging
states and regions. This system not only undermines the principles of
equality and fairness but also hampers the Council’s ability to effec-
tively address pressing global challenges. Furthermore, the contradic-
tion becomes even more pronounced in the context of the emerging
multipolar world order. The negative implications of the veto power are
evident in key instances where critical resolutions addressing humani-
tarian crises, human rights abuses, genocide, and conflicts were vetoed
by P5 members.

Democracy, at its core, emphasizes the equal participation and rep-
resentation of all stakeholders in decision-making processes. However,

! Exposé issued by the International Progress Organization: International Roundtable
Consultation, “Sovereignty and Coercion,” Istanbul, 12 September 2024, https://i-
p-o.org/Sovereignty-and-Coercion-EXPOSE-12Sept2024.pdf.

2 Hans Kochler, The UN and the Multipolar Order of the Future: Reflections on the Tenac-
ity of Power. Skopje Cultural Diplomacy Forum 2023: “Promoting International Co-
operation, Cultural Understanding & Peace,” Skopje, North Macedonia, 5 September
2023.
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the veto power bestowed upon the permanent members of the UNSC
contradicts this fundamental principle by granting disproportionate in-
fluence to a select few nations. While the veto was initially meant to
prevent major powers from distancing themselves from the Council’s
decisions and thereby rendering it ineffective, it has evolved into a tool
of geopolitical maneuvering and obstructionism. It has resulted in a
scenario where the interests of a handful of countries can supersede the
collective will of the international community, undermining the legiti-
macy and efficacy of the UN system.

The Use of Veto Power and Key Instances of
Vetoed Resolutions

The ability of the P5 members to veto resolutions has often been a
source of controversy and frustration within the UNSC. While intended
to prevent actions that could threaten their national interests, the veto
power can also hinder the Council’s ability to address pressing global
challenges effectively. Moreover, it exacerbates existing power imbal-
ances within the UNSC, perpetuating a hierarchy that favors the inter-
ests of the victors of World War II. This not only reflects an outdated
geopolitical landscape but also marginalizes the voices and concerns
of emerging powers and regions. As the world becomes increasingly
multipolar, with rising powers such as India, Brazil, and others assert-
ing their influence on the global stage, the anachronistic nature of the
UNSC'’s structure becomes more glaring. Accordingly, the failure to re-
form the UNSC to reflect the new geopolitical realities not only erodes
its credibility but also hinders its ability to address complex global chal-
lenges effectively.

The use of veto power by the P5 members has resulted in the blocking
of numerous resolutions aimed at addressing critical international is-
sues. Examples include resolutions concerning humanitarian crises, hu-
man rights abuses, and conflicts in regions such as Syria, Palestine, and
Myanmar. In many cases, these draft resolutions enjoyed broad support
from the international community but were thwarted by the vested in-
terests or geopolitical considerations of one or more P5 members. The
following are examples:
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* Crimea: Following Russia’s takeover of Crimea in 2014, the UNSC
considered several resolutions condemning the action and calling for
the restoration of Ukraine’s territorial integrity. However, these reso-
lutions were vetoed by Russia.

e [sraeli-Palestinian conflict: The Israeli-Palestinian conflict has been
the subject of several UNSC resolutions, many of which have been
vetoed by the United States. These resolutions have addressed issues
such as Israeli settlements in the occupied territories, the status of
Jerusalem, and the right of return of Palestinian refugees. The use
of the veto has perpetuated the stalemate in the peace process and
undermined efforts to achieve a two-state solution. On February 20,
2024, the US blocked a ceasefire call with a third UN veto in the Isra-
el-Hamas war since October 7, 2023, at a time when the number of
dead, missing, and injured exceeded 100,000 people. Out of a total
of over 200 P5 vetoes, the United States since 1972 has exercised its
veto power in the UN around 100 times, over 50% of which were to
block resolutions condemning Israel.

A more recent manifestation of the problem pertaining to the latter
example is the vote (143-9 with 25 abstentions) of the UN General As-
sembly of 10 May 2024, which allows Palestinians to submit their own
resolutions and fully participate in UN and international conferences.
This reflected the wide global support for full membership of Palestine
in the UN, and put the almost 77-year-old Israeli-Palestinian conflict at
center stage. Palestine has held a non-member observer status that was
granted by the UN General Assembly in 2012. Unlike resolutions in the
UNSC, there are no vetoes in the 193-member General Assembly. This
resolution required a two-thirds majority of members voting and got
significantly more than the 118-vote minimum. The resolution “deter-
mines” that a state of Palestine is qualified for membership — dropping
the original language that in the General Assembly’s judgment it is “a
peace-loving state.” It recommends that the UNSC reconsider its re-
quest “favorably.” Notably, the US blocked such a move in April 2024.

The resolution was adopted within the framework of the “tenth emer-
gency special session” of the General Assembly, a format created by
General Assembly Resolution 377 ("Uniting for Peace") of 3 November
1950 for situations in which the Security is paralyzed due to the veto
(at that time, regarding the conflict in Korea). The tenth emergency
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special session, dealing with the Israeli-Palestinian conflict, convened
in April 1997 for the first time. Since then, almost 20 special meetings
were convened on Palestine. On the instrument of emergency special
sessions, there is a thesis paper at Harvard Law School.® Hans Koéchler
repeatedly referred to that issue, e.g., “The Evolution of the Palestine
Problem and the Status of Jerusalem: Force of Law or Law of Force,”*
and also, in his speech, “Palestine and the International Rule of Law”
at a UN meeting on Palestine Day 2021.° His general analysis on the
UN Security Council and the veto was published in 1991 (long before
the actual reform debates): “The Voting Procedure in the United Na-
tions Security Council: Examining a Normative Contradiction in the UN
Charter and its Consequences on International Relations.”®

Challenges, Implications and the Imperative for Reform

As is evident from history over the past few decades, the misuse of veto
power undermines the UNSC’s credibility and effectiveness, perpetu-
ates impunity for human rights abuses, and exacerbates global conflicts.
By prioritizing their own strategic interests over the collective good,
P5 members sometimes prolong conflicts and hinder efforts to achieve
peaceful resolutions. Accordingly, as the world evolves and power dy-
namics shift, urgent reforms are needed to address these challenges.

The exceptional power of veto wielded by the P5 members undermines
the credibility and effectiveness of the UNSC as the primary internation-
al body responsible for maintaining peace. The inability to act decisive-
ly in the face of pressing humanitarian crises or conflicts erodes trust
in the institution and diminishes its legitimacy in the eyes of the global
community. Secondly, the use of the veto power perpetuates impunity
for perpetrators of atrocities and human rights abuses. By blocking res-

3 Jessica Espinoza Maldonado, "Uniting for Peace" as the Basis of United Nations General
Assembly Binding Resolutions. Harvard Law School thesis, May 2015.

4 https://i-p-o.org/Koechler-Palestine-Jerusalem-Arab_League-IPO-OP-February2012.
htm.

> https://www.unvienna.org/uploads/protocol/res/observance-of-the-2021-inter
national-day-of-solidarity-with-the-palestinian-people-at-the-united-nations-of-
fice-at-vienna_html/IPO.pdf.

¢ http://i-p-o.org/Koechler-Voting Procedure-UN_Security Council.pdf.
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olutions aimed at holding individuals or governments accountable for
their actions, P5 members effectively shield them from international
scrutiny and justice, allowing violations to continue unchecked.

The current composition of the UNSC, with five permanent members
wielding veto power, no longer adequately represents the diverse ar-
ray of voices and interests in today’s world. Expanding the Council’s
membership to include emerging powers and curbing the veto pow-
er could enhance its legitimacy and effectiveness. However, achieving
consensus on reform remains a challenge due to entrenched interests
and geopolitical rivalries. Powers such as India, Brazil, Germany, and
Japan, among others, have emerged as key players in global affairs, yet
they remain excluded from permanent membership. This lack of rep-
resentation undermines the legitimacy and effectiveness of the Coun-
cil, hindering its ability to respond promptly and decisively to pressing
security issues.

In the context of the new multipolar world order, characterized by shift-
ing power dynamics and the emergence of new centers of influence, the
contradiction posed by the UNSC’s veto power becomes even more pro-
nounced. Accordingly, to address the challenges, the UNSC must under-
go comprehensive reform. As new actors assert their interests and seek
greater representation within international institutions, the outdated
and undemocratic nature of the UNSC threatens to undermine the le-
gitimacy of the entire UN system. Calls for reform, including expanding
the number of permanent seats on the Council to embrace representa-
tives from key regions and emerging powers in an attempt to curb the
veto power, have been voiced by numerous countries and stakeholders.
However, entrenched interests and geopolitical rivalries have thus far
impeded meaningful progress on this front. Expansion of membership
would ensure greater diversity and inclusivity in decision-making pro-
cesses, reflecting the realities of multipolarity in the 21° century.

Despite widespread recognition of the need for reform, achieving con-
sensus among member states remains a significant challenge. Existing
permanent members are reluctant to relinquish their privileged position,
while aspiring candidates face resistance from those weary of diluting
their influence. Overcoming these obstacles will require diplomatic skills,
compromise, and political will on the part of all stakeholders involved.
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Practical Solutions and Reforms

As the international community grapples with increasingly complex
challenges, only by embracing the principles of democracy and equality
can the UNSC fulfill its mandate to maintain international peace and
security.

The following are some ideas and demands for practical measures to
address the inherent flaws in the UNSC’s structure and strengthen its

capacity:

1.

Supermajority vote: Reforming the veto power requires implement-
ing measures to limit its arbitrary exercise by the P5 members. This
could involve requiring a supermajority vote (e.g. 4 out of 5) instead
of a single veto to block resolutions. Alternatively, restrictive criteria
should be established for use of the veto, such as only allowing it in
cases directly impacting a member state’s national security.

. Expansion of the Security Council: The membership of the Council

should be enlarged to include more diverse and representative voic-
es from emerging powers and regions. This could involve adding
new permanent members, in synch with the supermajority vote sug-
gestion, and/or increasing the number of non-permanent members
to ensure a more inclusive decision-making process.

Rotation mechanisms: Rotation mechanisms should be introduced
for permanent membership to ensure fair representation over time.
This could involve rotating permanent seats among different re-
gions or countries, allowing for broader participation and reducing
the concentration of power among a few states.

. Accountability mechanisms: Transparency and accountability with-

in the Security Council should be enhanced by establishing mech-
anisms to monitor and review the use of veto power. This could
involve creating an independent oversight body to assess the impact
of specific uses of the veto and hold P5 members accountable for
their actions.

. Empowering non-P5 members: Strengthen the role and influence

of non-P5 members within the Security Council by providing them
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with more opportunities to contribute to the decision-making pro-
cess. This could involve granting non-permanent members greater
access to information, resources, and decision-making forumes.

6. Promoting dialogue and cooperation: Foster a culture of dialogue
and cooperation among Security Council members to overcome di-
visions and promote consensus-based decision-making. This could
involve facilitating regular meetings, consultations, and negotia-
tions to build trust and understanding among member states.

7. Engaging civil society and external stakeholders: Involve civil soci-
ety organizations, regional bodies, and other external stakeholders
in Security Council discussions and decision-making processes. This
could involve hosting regular consultations, briefings, and hearings
to gather diverse perspectives and inputs from a wide range of ac-
tors.

8. Advocating for reform: Mobilize international support and advocacy
to push for comprehensive reforms within the Security Council. This
could involve engaging with member states, diplomatic missions,
and international organizations to build consensus and momentum
for change.

Moreover, a pragmatic proposal in 2013 by the French President sug-
gested adding a regulation of how to use the veto, which would mean
that the five permanent members of the Security Council would volun-
tarily and collectively commit to refraining from using the veto where
a mass atrocity has been ascertained.”

Conclusion

As the world undergoes profound geopolitical shifts, the UNSC must
evolve to meet contemporary challenges. Adapting to the multi-polarity
of the 21% century is crucial for the Council’s relevance and effective-

7 https://www.diplomatie.gouv.fr/en/french-foreign-policy/france-and-the-united-na
tions/france-and-the-united-nations/france-and-the-united-nations-security-coun
cil/why-france-wishes-to-regulate-use-of-the-veto-in-the-united-nations-securi
ty-65315/.
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ness. Embracing democratic principles and inclusivity is imperative to
ensure the UNSC can effectively address global challenges.

The exceptional power of veto vested in the P5 members of the UNSC
has far-reaching implications for global peace and security. The fre-
quent blocking of resolutions has undermined the credibility and effec-
tiveness of the Council, perpetuated impunity for human rights abuses,
and exacerbated conflicts around the world.

Otto von Bismarck’s saying remains relevant: politics is the art of the
possible, the attainable, the art of the next best.® The concept of a rules-
based international order, supported by international law, continues
to be preferable to any other historical model; these models have all
essentially been variations of “might is right” or the “law of the jun-
gle.” It’s time to realize that “might is not right”; alternatively, “right is
might.” Only if the international community takes this to heart can the
UNSC fulfill its mandate to maintain peace and security for all nations
in a multipolar world.

8 https://www.goodreads.com/quotes/424187-politics-is-the-art-of-the-possible-the-
attainable; original German quote, attributed to Bismarck: “Politik ist die Kunst des
Moéglichen, des Erreichbaren — die Kunst des Néchstbesten.”
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The Inglorious Role of the UN Security Council
in International Criminal Justice:
Selectivity and Double Standards

Introduction

Many had high hopes that the UN Security Council (UNSC) referral
mechanism could extend the International Criminal Court's (ICC) juris-
diction to situations in non-member states. According to Article 13(b)
of the Rome Statute, the ICC can prosecute international crimes if the
UNSC, acting under Chapter VII of the UN Charter, refers a situation
involving a non-member state to the Prosecutor. This theoretically al-
lows the ICC to pursue its mission of ending impunity for serious inter-
national crimes, irrespective of a state's acceptance of its jurisdiction.
However, in practice, the reality has been less promising.!

This should not be overly surprising. International criminal law has
overwhelmingly been practiced in a way where those in power punished
the vanquished.? The dissenting Indian judge at the Tokyo Military Tri-
bunal (IMTFE) summed up the fundamental issue as follows: “Only lost

1 See already Hans Kochler, The Security Council as Administrator of Justice? Reflections
on the Antagonistic Relationship between Power and Law (Studies in International Re-
lations Vol 32, International Progress Organization 2011). See also Gabriel M. Lent-
ner, “The End of an (Unsuccessful) Era? UN Security Council Referrals to the ICC”
(Volkerrechtsblog, 13 July 2022), https://voelkerrechtsblog.org/the-end-of-an-unsuc-
cessful-era/, accessed 27 November 2024.

2 Hans Kochler, "Justice and Realpolitik: The Predicament of the International Criminal
Court" (2017) 16(1) Chinese Journal of International Law 1, 4. See also more com-
prehensively, Hans Kochler, Global Justice or Global Revenge?: International Criminal
Justice at the Crossroads (Springer 2003).
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wars are international crimes.”® Of course, international criminal law
enforcement has evolved since the end of the Second World War, with
the establishment of the International Criminal Tribunal for the Former
Yugoslavia (ICTY) and Rwanda (ICTR),* besides other hybrid and in-
ternational(ized) criminal courts and tribunals. Most importantly, after
the end of the Cold War, the establishment of the International Criminal
Court (ICC) promised to be the culmination of efforts toward a truly
universal criminal justice institution on the global level.

Yet, the reality of state interests and power politics led to two funda-
mental limitations for the realization of the ICC’s goals. First, many of
the world’s major military powers did not become parties to the ICC,
including the US,® China, Russia, Tiirkiye, Egypt, Israel, India, Saudi

3 He was pointing out that the London Agreement that established the tribunal was
concluded only two days after the drop of the first nuclear bomb in Hiroshima and
two days before Nagasaki. See also, Yuki Tanaka, "The Atomic Bombing, the Tokyo
Tribunal and the Shimoda Case: Lessons for Anti-Nuclear Legal Movements" in Yuki
Tanaka, Tim McCormack and Gerry Simpson (eds.), Beyond Victor's Justice? The Tokyo
War Crimes Trial Revisited (International Humanitarian Law series v. 30. Martinus
Nijhoff Publishers 2011).

4 On the tribunals’ flaws see, most prominently, William Schabas and Antonio Cassese
re. selective justice: William Schabas, "Victor's Justice: Selecting 'Situations' at the
International Criminal Court" (2010) 43 John Marshall Law Review 535, 537; Antonio
Cassese, “The International Criminal Court Five Years On: Andante or Moderato?,” in
C. Stahl and Goran Sluiter (eds.), The Emerging Practice of the International Criminal
Court (Martinus Nijhoff Publishers, Leiden, Boston, 2009) 22; Kochler, Global Justice
or Global Revenge? (n 2) 11-13.

5 For the development to be categorized in “victor’s justice” (Nuremberg), “Security
Council justice”(ad hoc tribunals) and “community justice” (ICC), see Darryl Robin-
son and Gillian MacNeil, "The Tribunals and the Renaissance of International Crim-
inal Law: Three Themes" (2016) 110(2) American Journal of International Law 191,
209-210. On that evolutionary logic see also Christopher Rudolph, Power and Princi-
ple: The Politics of International Criminal Courts (Cornell University Press 2017) 17.

6 The US (with then President Bill Clinton initially signing the Rome Statute of the ICC,
which was later “unsigned” by President George W. Bush) actively interfered with the
Court through UN Security Council resolutions and bilateral immunity agreements as
well as the “Hague Invasion Act 2002,” which authorizes the use of force to free US
(and certain allied) personnel from the ICC’s reach; see Alberto Toscano, "Sovereign
Impunity" (2008) 50 New Left Review 128-135, 132-133. For understanding the US
position vis-a-vis the ICC, see G. Hafner, "An Attempt to Explain the Position of the
USA towards the ICC" (2005) 3(2) Journal of International Criminal Justice 323.
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Arabia, Pakistan and Indonesia.” Together, states representing roughly
three-quarters of the world’s armed forces are not members of the ICC.8
The second significant limitation on the practical work of the ICC re-
lates to the lack of enforcement powers. The Rome Statute provides for
legal obligations for state parties to cooperate, yet there are no actual
enforcement mechanisms in place. As a result, for the success of the
Court’s prosecutions, the ICC is entirely dependent on state coopera-
tion. That naturally will only be forthcoming very selectively. Hence, as
put correctly by Hans Kochler: “Law without enforcement remains an
illusion™ and “law with selective enforcement lacks legitimacy.”*°

The dilemma was summed up by a British official reportedly in Novem-
ber 1952 discussing a permanent court for genocide and aggression,
saying, “[i]f the [proposed] statute imposes obligations, governments
will not sign it, and if it does not the court will not work.”!! That the UK
and France became members of the ICC, albeit being permanent mem-
bers of the UNSC, must be viewed as an exception.!? While symbolically
valuable, the fact that states like Austria or Liechtenstein are staunch
supporters of the ICC will not make any real difference.!*

Focusing on the role of the UNSC, I analyze the nuanced ways in which
interests of powerful states as permanent members of the UNSC in-
fluence the work of the ICC. To this end, I describe the UNSC referral
mechanism and the (so far only) referrals of the situations of Darfur
and Libya to give some context for the analysis of an institutional de-

7 For the list of the current member states of the ICC, see https://asp.icc-cpi.int/
states-parties.

8 David Bosco, Rough Justice: The International Criminal Court in a World of Power
Politics (Oxford University Press 2014) 5. See also Stephen Hopgood, The Endtimes of
Human Rights (Cornell University Press 2013) 14.

° Kochler, Global Justice or Global Revenge? (n 2) 44.

10 Op. cit. 45.

“UN Powers Split on Crime Tribunal: France Backs World Court for Genocide and

Aggression — Impractical, Britain Says” (New York Times, 8 November 1952) 4. See

for context, Bosco (n 8).

Rudolph (n 5).

Kochler, Global Justice or Global Revenge? (n 2) 46 (correctly pointing out: “How func-

tional can the ICC, as an institution charged with the permanent exercise of universal

jurisdiction, be if [...] smaller states [...] are among the State Parties, but nuclear
powers such as the United States, Russia, China, India, Israel, and Pakistan are not?”).
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sign that can very easily be exploited to pursue double standards and
selectivity.

Selectivity and Double Standards under the Rome Statute

While the political limitations and selectivity of the ICC have been dis-
cussed and theorized at length,'* what has received less attention is the
institutionalized role and actual political context of Security Council
referrals, which the ICC, including its Prosecutor, cannot easily escape
from. I will focus on the application of double standards, i.e. different
standards applied in the prosecution and actual enforcement of inter-
national criminal law to accommodate the interests of powerful state
actors.

The UNSC referral mechanism (UNSC referral) allows the Council to
refer situations to the ICC against the will of the territorial state under
Article 13(b) of the Rome Statute, even in situations where the territo-
rial state is not party to the Rome Statute or has not otherwise accepted
the jurisdiction of the ICC.*

14 Robert Cryer, Prosecuting International Crimes: Selectivity and the International Criminal
Law Regime (Cambridge University Press 2005); Jonathan Hafetz, "Fairness, Legitimacy,
and Selection Decisions in International Criminal Law" (2017) 50 Vanderbilt Journal of
Transnational Law 1133-1170; Margaret M. de Guzman, "Choosing to Prosecute: Expres-
sive Selection at the International Criminal Court" (2012) 33(2) Michigan Journal of In-
ternational Law 265-320; Alette Smeulers, Maartje Weerdesteijn and Barbora Hola, "The
Selection of Situations by the ICC: An Empirically Based Evaluation of the OTP's Perfor-
mance" (2015) 15(1) International Criminal Law Review 1; William Schabas, "Victor's Jus-
tice: Selecting 'Situations' at the International Criminal Court" (n 4); S. M. H. Nouwen and
W. G. Werner, "Doing Justice to the Political: The International Criminal Court in Uganda
and Sudan" (2010) 21(4) European Journal of International Law 941; Benjamin Schiff,
"The ICC's Potential for Doing Bad When Pursuing Good" (2012) 26(1) Ethics int aff 73;
Georg Schwarzenberger, "The Problem of International Criminal Law" (1950) 3(1) Current
Legal Problems 263.

See also Gabriel M. Lentner, Victor’s Justice in Disguise? voelkerrechtsblog.org/vic
tors-justice-in-disguise/, accessed 3 October 2019; with regard to the actual practice
of UNSC referrals see also, E. Jimenez, “Seeking Global Reform: The United Nations
Security Council, the International Criminal Court, and Emerging Nations,” 30 Maca-
lester International (2012) 84-109.

1

[
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However, UNSC referrals, ICC membership, its jurisdictional reach and
dependence on state cooperation must be seen in their broader context
and connection — not in isolation from each other. In view of the fact
that many powerful states stay outside the court and states did not give
the ICC any enforcement powers, theoretical independence from the
UNSC does not mean much when the Council’s involvement is crucial
in ensuring cooperation against the will of state authorities concerned.
The referral mechanism merely amplifies these structural imbalances.!®

The referral mechanism allows the UNSC to steer the ICC towards serv-
ing specific interests. It is acknowledged that the referral and deferral
powers of the UNSC were necessary concessions to major powers. As re-
search has shown, powerful states can gain political advantage through
international organizations (I0s), despite the potential costs of institu-
tional constraints.!” The US delegate at the Rome Conference noted that
the US government's objectives in shaping the ICC were indeed met.!®

16 See section 3 of Gabriel M. Lentner, "The Lasting Legacy of Double Standards: The In-
ternational Criminal Court and the UN Security Council Referral Mechanism" (2020)
20(2) International Criminal Law Review 251-284.

17" Alexander Thompson, "Coercion Through IOs: The Security Council and the Logic of
Information Transmission" (2006) 60(1) International Organization 1

18 David J Scheffer, "Staying the Course with the International Criminal Court" (2001-
2002) 35 Cornell International Law Journal 47, 73. On the US position see further J.
P. Cerone, "Dynamic Equilibrium: The Evolution of US Attitudes toward International
Criminal Courts and Tribunals" (2007) 18(2) European Journal of International Law
277; Jennifer K Elsea, "U.S. Policy Regarding the International Criminal Court" (updat-
ed 29 August 2006); Caroline Fehl, Living with a Reluctant Hegemon: Explaining Europe-
an Responses to US Unilateralism (Oxford University Press 2011); Lee Feinstein and Tod
Lindberg, Means to an End: U.S. Interest in the International Criminal Court (Brookings
Institution Press 2009); Thomas M. Franck and Stephen H. Yuhan, "The United States
and the International Criminal Court: Unilateralism Rampant"(2003) 35 International
Law and Politics 519; Hafner (n 6); Robert C. Johansen, "The Impact of US Policy to-
ward the International Criminal Court on the Prevention of Genocide, War Crimes, and
Crimes Against Humanity" (2006) 28(2) Human Rights Quarterly 301; Mark D. Kiels-
gard, Reluctant Engagement: U.S. Policy and the International Criminal Court (Studies
in Intercultural Human Rights vol. 2, Martinus Nijhoff Publishers 2010); Harold Koh,
"On American Exceptionalism" (2003) 55 Stanford Law Review 1479; Jason G Ralph,
Defending the Society of States : Why America Opposes the International Criminal Court
and Its Vision of World Society (Oxford University Press 2007); Leila N. Sadat, "Summer
in Rome, Spring in the Hague, Winter in Washington?: U.S. Policy Towards the Interna-
tional Criminal Court" (2003) 21 Wisconsin International Law Journal 557.
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The lack of jurisdiction over states not party to the Rome Statute under-
mines the court's independence and authority, especially concerning the
permanent members of the UNSC on whom it relies for cases outside its
jurisdiction.'

Indeed, the US has successfully locked in important policy preferences
in the statutes that shaped the development of international criminal
law, especially as regards enforcement.? This was possible by way of
agenda setting — particularly through the Security Council — in the post-
Cold War era at a time when the US was in a position of economic and
security predominance. This was evident in the acquiescence of Russia
and China during the establishment of the ICTY/ICTR.* This “experi-
ence illuminated means of capturing prosecution case selection either
through inserted jurisdictional constraints or functional vulnerability
into court design, or through subsequent cooperative pressure.”??

Another weakness of the institutional design of the ICC is the lack of
any police force or other enforcement powers. This means that without
the cooperation of the government concerned or coercive measures by
the UNSC, prosecutions against the will of a powerful government are
almost impossible. Uganda is a perfect example. The government re-
fused to cooperate with the court with respect to allegations of crimes
committed by government forces in the conflict with the Lord’s Resist-
ance Army (LRA), the prosecution of whom the government very much
supported.? Arrest warrants were issued only against suspects from the
ranks of the LRA.

19 Yuval Shany (ed.), Assessing the Effectiveness of International Courts (Oxford Universi-
ty Press 2014) 241.

20 Chris Mahony, "The Justice Pivot: US International Criminal Law Influence from Out-
side the Rome Statute" (2015) 46 Georgetown Journal of International Law 1071,
1073-1074.

21 Cf. the argument that Russia’s short-lived engagement with the West with respect to
the ICTY was due to “policy compromise in the interest of maximizing power”: Ru-
dolph (n 5) 45-46. Re. the similarly strategic reasons for China to vote in favor of the
ICTY and not block the establishment of the ICTR, see op. cit. 46-50.

2 Mahony (n 20) 1073-1074.

2 See Sarah M. H. Nouwen, Complementarity in the Line of Fire: The Catalysing Effect of
the International Criminal Court in Uganda and Sudan (Cambridge Studies in Law and
Society, Cambridge University Press 2013) 114ff et seq.
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The failed cases against the President and Vice-President of Kenya for
their alleged role in international crimes committed in the aftermath of
the elections in 2007 are further evidence. On 5 April 2016, Trial Cham-
ber V(A) decided, by majority, that the case against William Samoei
Ruto and Joshua Arap Sang was to be terminated. In the Kenyatta case,
the confirmation of charges hearing took place from 21 September to
5 October 2011. Charges were withdrawn due to insufficient evidence,
reportedly because important witnesses had, under pressure, with-
drawn their testimony.?* The case also involved charges against Francis
Kirimi Muthaura and Mohammed Hussein Ali. The court declined to
confirm charges against Mohammed Hussein Ali on 23 January 2012.%

This is of course not unique to international criminal tribunals. For ex-
ample, Indonesia failed to keep commitments made regarding the pros-
ecution of individuals responsible for atrocities in East Timor through
the creation of the Ad Hoc Human Rights Court on East Timor in Ja-
karta. As Human Rights Watch noted, “The twelve verdicts announced
so far by the Ad Hoc Court suggest that Indonesians will not be held
accountable for abuses in East Timor. In the cases decided thus far, nine
military and police personnel have been acquitted. All are Indonesians.
In total only 6 out of 18 defendants have been convicted.”?® The ECCC
in Cambodia, a hybrid tribunal, or the domestically set up Bangladeshi
International Crimes Tribunal are other examples.?’

24 See Marlise Simons and Jeffrey Gettleman, International Criminal Court Drops Case
Against Kenya’s William Ruto, www.nytimes.com/2016/04/06/world/africa/wil
liam-ruto-kenya-icc.html?smid =tw-share&_r=0, accessed 3 October 2019.

% Ibid.

26 Human Rights Watch, Justice Denied for East Timor, www.hrw.org/legacy/background-

er/asia/timor/etimor1202bg.htm, accessed 3 October 2019. See also David Cohen,

“Intended to Fail: The Trials Before the Ad Hoc Human Rights Court in Jakarta” (Inter-

national Center for Transitional Justice, August 2003); Suzannah Linton, "Unravelling

the First Three Trials at Indonesia's Ad Hoc Court for Human Rights Violations in East

Timor" (2004) 17(2) LJL 303.

The Extraordinary Chambers in the Courts of Cambodia (ECCC) suffered from Cambodian

government intervention in the court proceedings; see W. Kaleck, Double Standards: Inter-

national Criminal Law and the West (Torkel Opsahl Academic EPublisher 2015) at p. 56.

The so-called International Crimes Tribunal set up by Bangladesh to try individuals that

committed international crimes during Bangladesh’s 1971 war of independence is just

another example. See Sudha Ramachandran, Flawed Justice in Bangladesh thediplomat.

com/2013/10/flawed-justice-in-bangladesh/?allpages=yes, accessed 3 October 2019.
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These examples demonstrate the importance of strong international
pressure to ensure even-handed accountability in a domestic setting.?®
The ICC cannot do much about double standards since certain individ-
uals, specifically officials from the P3 (US, Russia, China) and possibly
their allies, are simply outside the jurisdiction of the Court. Thus, it is
highly unlikely that leaders and armed personnel of powerful states
will ever be tried before the ICC against their will or acquiescence.?
In order to maintain resource support, the ICC and the Office of the
Prosecutor (OTP) will need to carefully strategize when investigating
wrongdoers. This would require internalizing the interest of the UNSC
in the Court’s prosecutorial practice. Prosecutions will possibly only be
effective either in politically powerless places® or with the support of
the UNSC.

Relying on the UNSC for enforcement does not appear to be promising,
however. At the time of writing, potential enforcement through UNSC
action of the arrest warrants against sitting heads of state/government
of Israel and Russia in connection with the wars in Gaza and in Ukraine
respectively is entirely unrealistic, since they directly involve the inter-
ests of Russia and the US, both permanent members.

Furthermore, even outside such obvious political limitations, the record
of the UNSC to enforce international court orders or arrest warrants
has been meager. As has been noted, “the overall record of states’ will-
ingness to ensure each other’s compliance with humanitarian treaty
obligations is generally poor and confined to instances where such en-

28 Concerning US strategy in the UNSC see Marc Weller, "Undoing the Global Constitu-
tion: UN Security Council Action on the International Criminal Court"(2002) 78(4)
International Affairs 693.

2 B. S. Chimni, "International Institutions Today: An Imperial Global State in the Mak-
ing" (2004) 15(1) European Journal of International Law 1, 13. See also Jennifer
Trahan, "Views of the Future of the Field of International Justice: A Scenarios Project
Based on Expert Consultations" (2018) 33 American University International Law Re-
view 837, 841-842.

% David Chuter, War Crimes: Confronting Atrocity in the Modern World (Lynne Rienner
2003) at pp. 94, 96-97. See also Mark A. Drumbl, Atrocity, Punishment, and Interna-
tional Law (Cambridge University Press 2007) 152; Benson C Olugbuo, "The African
Union, the United Nations Security Council and the Politicisation of International
Justice in Africa" (2014) 7 African Journal of Legal Studies 351.
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forcement falls within its [sic] own political interests.”*! This makes
even-handed enforcement of ICL a rather challenging task.*?

The referral mechanism creates a unique dilemma: since UNSC refer-
rals often involve state actors who resist ICC involvement, coopera-
tion will heavily depend on the UNSC's enforcement powers. However,
when transferring the responsibility for addressing atrocities from the
UN to the ICC, the UNSC is likely to act in the interest of its most pow-
erful members. Consequently, the ICC faces a dilemma: it can either be
used by the UNSC (with its potentially inconsistent prosecution goals),
be manipulated by the state in question, or be unable to enforce its
decisions. This predicament may force the ICC to adopt the preferences
of both the concerned state and the UNSC. The following sections will
explore the issue further and examine the hypothesis using empirical
evidence from the two UNSC referrals to date.

The Security Council Referral Mechanism

As recent scholarship has pointed out, the UN system, with the UNSC
at its helm, was established as a concert of great powers “to facilitate
the peaceful coexistence of the allied powers of World War II in the
post-war order.”*®* The UNSC always retained discretion as to the deci-
sion whether to intervene in any given situation:** nothing in the UN
Charter contains a legal obligation for the UNSC to act at all, or to act
consistently.®® The World Summit Outcome Document, unanimously
adopted by the UNGA, did not alter this fact but merely affirmed the
UNSC'’s right to intervene — not its obligation — in situations where hu-
man rights are abused on a massive scale.*® This is hardly a recipe for
principled approaches toward international criminal law.

31 Matthew R. Brubacher, "Prosecutorial Discretion within the International Criminal
Court" (2004) 2 Journal of International Criminal Justice 71, 92.

2 Schiff (n 14) 75.

3 Mohamed S. Helal, "Am I My Brother's Keeper? The Reality, Tragedy, and Future of
Collective Security" (2015) 6 Harvard National Security Journal 383-473, 390.

34 Ibid.

> Op. cit. 424.

36 Op. cit. 454.
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The UNSC referral mechanism relies on the influence of powerful
states.’” The Council may also refer to the ICC situations involving
non-party states.® In practice, the P5 are given the power to veto or
tailor any referral to their interests. In other words, the UNSC referral
gives the permanent members of the UNSC the power to refer situ-
ations to the ICC without themselves being subjected to its jurisdic-
tion (with the exception, at least theoretically, of the UK and France).%’
UNSC referrals are less likely to involve a state where a P5 member
has an interest in not bringing it before the ICC (see for example the
situation involving Syria or North Korea). To get the US to agree to
an ICC referral of the situation in Darfur (Sudan) required consid-
erable political pressure and a compromise that secured exemptions
for US nationals. No general legal obligation exists to refer a case
in which crimes under the Rome Statute appear to be committed.*
Thus, the activation of a referral depends on political considerations.

%7 In a similar vein see Sara Kendal, "Critical Orientations: A Critique of International
Criminal Court Practice" in Christine E. J. Schwobel (ed.), Critical Approaches to In-
ternational Criminal Law: An Introduction (2014) 58.

On the legality of SC referrals and its limits, see Luigi Condorelli and Santiago Vil-

lalpando, "Referral and Deferral by the Security Council" in Antonio Cassese, Paola

Gaeta and John R. Jones (eds.), The Rome Statute of the International Criminal Court

(Oxford University Press 2002); Luigi Condorelli and Santiago Villalpando, "Can the

Security Council Extend the ICC’s Jurisdiction?" op. cit.; Gabriel M. Lentner, The UN

Security Council and the International Criminal Court: The Referral Mechanism in The-

ory and Practice (Edward Elgar 2018).

39 While the Rome Statute grants the ICC jurisdiction over nationals of non-states par-
ties in cases in which the alleged crimes have been committed on the territory of a
state party, the US preemptively secured its interest via Art. 98 agreements preventing
any extradition of US nationals to the ICC. The Court has no enforcement powers of
its own, and the legal obligation to hand over an accused in that scenario is neither
clear nor undisputed.

40 Some authors claim that there is an obligation due to the jus cogens nature of the
crimes. However, this appears to be the case only de lege ferenda and not reflecting
international law as it presently stands (de lege lata). For the argument that once the
responsibility to protect attains the status of a binding legal rule under international
law, the UNSC and its members would be under the obligation to authorize or to take
sufficiently robust action in situations that would fall under the concept of Respon-
sibility to Protect, see Anne Peters, "The Security Council's Responsibility to Protect”
(2011) 8(1) International Organizations Law Review 15.
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Political influence shapes not only the decisions on what situations to
refer but also on the modalities of the referral and the follow-up.*

In view of the powers of the UNSC, it is difficult to depict the situation as
realization of the idea of universal justice. Suffice to note that through the
referral mechanism, the P3 — US, China, Russia — and their allies are not
likely to be held accountable for international crimes against their consent
or acquiescence. On the contrary, they are empowered to subject other
states to the jurisdiction of the ICC against their will while exempting
themselves from its jurisdiction — under the disguise of supporting inter-
national justice, and in the name of ending impunity.

The recent developments around the arrest warrants issued against Presi-
dent Putin of Russia and Prime Minister Netanyahu of Israel can be viewed
in different ways. On the one hand, the prosecution appeared to stage a
show of force and independence of the ICC, going after the interests of ma-
jor powers. On the other hand, it is entirely unrealistic that any trial will
take place, unless these leaders are removed from office and international
and domestic pressure mounts in a way that would be unprecedented.

The recent visit of President Putin in Mongolia,** an ICC member, illus-
trates the limits of the Court’s reach. In the view of the ICC,* Mongolia
was obliged to enforce the arrest warrant against Putin and apprehend
and surrender him to The Hague for trial.** However, the state visit was
conducted without any risk of Putin being arrested, just as the then Presi-
dent of Sudan, Omar Al-Bashir, also sought by the ICC, was able to travel
to several ICC member states.

4l Hemi Mistry and Deborah R. Verduzco, "The UN Security Council and the Internation-

al Criminal Court" [2012] Chatham House 1, 9-10.

“Putin Gets Lavish Welcome in Mongolia Despite ICC Warrant” (Reuters, 3 Septem-
ber 2024), https://www.reuters.com/world/putin-gets-lavish-welcome-mongolia-
despite-icc-warrant-2024-09-03/, accessed 26 November 2024.

4 For reasons I have explained elsewhere in detail, the ICC’s position that there is no
immunity from prosecution even for heads of state of non-state parties is simply in-
correct as a matter of law. See Lentner, The UN Security Council and the International
Criminal Court (n 38).

“Finding under article 87(7) of the Rome Statute on the non-compliance by Mongolia
with the request by the Court to cooperate in the arrest and surrender of Vladimir
Vladimirovich Putin and referral to the Assembly of States Parties” (Decision, Pre-Tri-
al Chamber, ICC-01/22-90, 24 October 2024).
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The Security Council’s Referral and Deferral Practice

Concerning its referral authority under the statute of the ICC, the UNSC’s
practice has been characterized by selectivity, a lack of follow-up, and inac-
tion.* Depending on the P5 perceptions of national interest, the UNSC has
so far both ignored and utilized the ICC. This has produced an incoherent
practice as to when to prosecute individuals for international crimes and
when to adopt a different course of action.*

Judging from the current developments on the international stage, it is not
very likely that referrals will be forthcoming in the future: for example,
Russia explicitly stated already in 2018 that it “is determined to do whatev-
er is necessary to enable the members of the Council to avoid repeating the
unsuccessful experiment of referring Security Council issues to the ICC.”#

Any enforcement action in relation to the wars in Ukraine or in Gaza is en-
tirely unrealistic. But even in many cases not directly affecting the interests
of the US or Russia, the UNSC has failed to consider situations where grave
international crimes have been committed, such as in Sri Lanka, Syria, or
Zimbabwe."® It is not evident what legal factors or factors relating to the
pursuit of international criminal justice would distinguish these situations
from those in Libya and Darfur, where the Council did refer.* It thus ap-
pears that P5 members are pursuing a political agenda, with Russia and
China seeking to protect allies in Syria and Sri Lanka, for example.>

4 Richard Dicker, "The International Criminal Court (ICC) and Double Standards of
International Justice" in Carsten Stahn (ed.), The Law and Practice of the International
Criminal Court (Oxford University Press 2015) 4; Mistry and Verduzco (n 41). The
UNSC has never considered a resolution to refer the situation in Sri Lanka, Democrat-
ic People’s Republic of Korea (DPRK), or Lebanon to the ICC.

David P, Forsythe, "The UN Security Council and Response to Atrocities: International
Criminal Law and the P-5" (2012) 34 Human Rights Quarterly 840, 843. See also K. M.
Clarke, S.-J. Koulen, “The Legal Politics of the Article 16 Decision: The International
Criminal Court, the UN Security Council and Ontologies of a Contemporary Compro-
mise” 7 African Journal of Legal Studies (2014) 297-319, at p. 297.

Statement by Mr. Kuzmin (Russian Federation), United Nations, S/PV.8250, Security
Council, Seventy-third Year, 8250" meeting (9 May 2018, New York), https://docu
ments.un.org/doc/undoc/pro/n18/140/45/pdf/n1814045.pdf?OpenElement 7.
Dicker (n 45) 7.

Mistry and Verduzco (n 41) 4.

Dicker (n 45) 4.
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Early UNSC Interference in the ICC

The power of the UNSC was already used shortly after the entry into
force of the Rome Statute in 2002. Particularly the US was concerned
that its soldiers and personnel could be subject to “unwarranted, po-
litically motivated prosecutions” by the ICC.>! Accordingly, the US ex-
ercised considerable pressure in the UNSC to exempt its soldiers and
personnel from ICC jurisdiction.>?

Many states opposed the US effort as an attempt to amend the ICC
Statute in excess of the UNSC’s authority. However, a compromise was
reached to preserve essential peacekeeping operations, which the US
otherwise threatened to veto.”® Acting under Chapter VII of the UN
Charter, the Council adopted resolution 1422 (2002).>* In its operative
part, the resolution (rhetorically) invoked Art. 16 of the Rome Statute,
and in its operative part it decided that no investigation or prosecution
was to take place of current or former officials or personnel from a
contributing state not party to the Rome Statute over acts or omissions
relating to a UN-established or authorized operation, for a 12-month
period.>®

A year later, the “deferral” was renewed by resolution 1487 (2003),

with 12 votes in favor, none against, and 3 abstentions.*® During the
deliberations of the Council, the Secretary-General of the UN again

5

=2

See the statement of Congressman and Chairman of the International Relations Com-
mittee of the US House of Representatives, Representative Henry Hyde, “Others Seek
Immunity from ICC Jurisdiction for US Service members in UN Peacekeeping Opera-
tions” (press release, 11 April 2002), cited in Lentner, The UN Security Council and the
International Criminal Court (n 38).

Claudia Fritsche, "Security Council Resolution 1422: Peacekeeping and the Interna-
tional Criminal Court" in Jochen A. Frowein (ed.), Verhandeln fiir den Frieden: Nego-
tiating for Peace : Liber amicorum Tono Eitel (Beitrdge zum ausldndischen 6ffentlichen
Recht und Voélkerrecht, vol 162. Springer 2003) 107.

UNSC, 4568™ meeting, UN Doc S/PV.4568 (10 July 2002), undocs.org/en/S/PV.4568,
accessed 26 November 2024. The number of states represented was greater than the
number of speakers; the Ambassador of Denmark spoke on behalf of the European
Union and Costa Rica on behalf of the Rio Group.

S/RES/1422 (2002).

% Loc. cit.

56 United Nations, UNSC Verbatim Record (12 June 2003), UN Doc S/PV.4772, 22.
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voiced his concern about such a request,®” along with most delegates
of member states.*® Concerns about the difficulty of renewing the res-
olution in 2003 led the US to conclude bilateral immunity agreements
pursuant to Article 98 of the Rome Statute to prevent the extradition
of US nationals to the Court. In 2004, the US announced its decision
not to renew resolution 1487.%° Among the reasons was the increasing
hostility toward the exemption in light of the revelations of prisoner
abuse in Irag, with numerous countries, including China, stating that
they would abstain.®

Resolution 1497 (2003)°! establishing a Multinational Force in Liberia
to support the implementation of the 17 June 2003 ceasefire agree-
ment followed the precedent of UNSC referrals concerning Darfur and
Libya. In August 2003, the US threatened to veto the resolution unless
it secured an exemption from ICC jurisdiction for personnel of non-
state parties,®? which was eventually granted. In paragraph 7, the res-
olution provides:

“that current or former officials or personnel from a contributing
state, which is not a party to the Rome Statute of the International
Criminal Court, shall be subject to the exclusive jurisdiction of that
contributing state for all alleged acts or omissions arising out of or
related to the Multinational Force or UN stabilization force in Libe-
ria, unless such exclusive jurisdiction has been expressly waived by
that contributing state.”

57 Loc. cit. 2-3.

58 Ibid.

% Regarding the shift in the voting balance in the UNSC, with seven Council members

supporting the ICC (in 2004) — which allowed them to block any renewal without use

of a veto — see L. R. Atkinson, "Knights of the Court: The State Coalition Behind the

International Criminal Court" (2011) 7 Journal of International Law & International

Relations 66, 83-84.

Secretary-General Kofi Annan said, “For the past two years, I have spoken quite

strongly against the exemption, and I think it would be unfortunate for one to press

for such an exemption, given the prisoner abuse in Iraq,” Statement of 17 June 2004,

https://news.un.org/en/story/2004/06/106842, accessed 26 November 2024.

61 United Nations, UNSC Resolution 1497 (1 August 2003), UN Doc S/RES/1497.

2 Department of State Spokesman Richard Boucher, “Daily Press Briefing” (31 July
2003), https://www.c-span.org/video/?177633-1/state-department-daily-briefing,
accessed 26 November 2024.

©

6

=)

64



The Inglorious Role of the UN Security Council in International Criminal Justice

This resolution was approved with 12 votes in favor and 3 abstentions
(Mexico, Germany, France). In his statement, the Mexican represent-
ative sought “to make it clear that the one and only reason for our
abstention is our disagreement with the content of paragraph 7 of the
draft resolution.”®?

Darfur

The Council’s first resolution to refer a situation to the ICC was 1593
of 31 March 2005, concerning Darfur (Sudan). Preceding the adoption
of the referral were intense efforts by the US to gather support for an
UN-AU hybrid court due to its hostility towards the ICC under the Bush
administration.® But with the ICC established and the referral mecha-
nism in place, it was difficult for the US to explain why a separate ad
hoc tribunal needed to be set up. In addition, the pressure from Ameri-
can public opinion became so strong that the Bush administration gave
in and decided to abstain from voting on the referral.®® In view of re-
ports of genocide, decisive action was required, and particularly so on
the grim 10™ anniversary of the Rwandan genocide.® China abstained,
confident that the resolution would not threaten government officials
in Sudan, as the ICC would entirely depend on the cooperation of the
Sudanese government with whom the Chinese had very close ties.®’
China did not support the referral arguing that “we cannot accept any
exercise of the ICC’s jurisdiction against the will of non-State parties,
and we would find it difficult to endorse any Security Council authori-
zation of such an exercise of jurisdiction by the ICC.”®® Although Russia
agreed with China concerning the ICC and the Al-Bashir question, it did
vote in favor of the referral, mostly because it did not have significant
interests at stake there.®

3 United Nations, UNSC Verbatim Record (1 August 2003), UN Doc S/PV.4803, 2.

% Lentner, The UN Security Council and the International Criminal Court (n 38) 171.

% Jonathan Holslag, "China's Diplomatic Manoeuvering on the Question of Darfur"
(2008) 17(54) Journal of Contemporary China 71, 82.

% Eric Reeves, "Darfur and international justice" (2009) 56(3) Dissent 13, 15.

7 Holslag (n 65) 82.

% UNSC Records, S/PV.5158, 31 March 2005.

 Victor Peskin, "The International Criminal Court, the Security Council, and the Poli-
tics of Impunity in Darfur" (2009) 4(3) Genocide Studies and Prevention 304, 320.
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Nevertheless, the action of the UNSC appears as a late and weak re-
sponse for political purposes, rather than a practical response to atroc-
ity crimes. In effect, through the referral, the UNSC aimed at shifting
responsibility for the situation to the ICC. The referral did not commit
its members to any further action.”® In view of the position of China
and Russia, no serious enforcement action was likely to be agreed upon
anyway. Then-Secretary of State Colin Powell said as much, even after
a report found that genocide had been committed.”* To buy the UN time
to react to this finding (knowing that its hands were tied), the organiza-
tion appointed a UN Commission of Inquiry on Darfur (COI) that found
that crimes against humanity and war crimes had been committed.” It
also recommended a referral of the situation to the ICC.

The US directly shaped the extent of jurisdiction of the referral. It se-
cured a jurisdictional exemption similar to the one in UNSC resolution
1497 (2003) that put certain categories of nationals of states not party
to the ICC under the exclusive jurisdiction of their state of nationality
(cf. operative para. 6). The wording is almost identical to that of para-
graph 7 of UNSC resolution 1497 (2003).7

As stipulated by the US, no additional or supporting measures were
taken, and China and Russia made clear that they would veto any
UNSC action in support of the warrant.”* The referral seemed to only
have symbolic value. The consequences for the people in Sudan were
real, however. When an arrest warrant against the president of Sudan,
Omar Al-Bashir, was issued by the ICC four years after the referral,

70 Schiff (n 14) 79.

71 See the report by the Coalition for International Justice, “Documenting Atrocities
in Darfur,” 2001-2009.state.gov/g/drl/rls/36028.htm, accessed 21 November 2019;
Eric Reeves, “Darfur and international justice,” 56 (3) Dissent 13-18 (2009), p. 15.

72 Op. cit., p. 16.

73 The resolution guarantees immunity from jurisdiction to “current or former officials
or personnel from a State outside the Libyan Arab Jamahiriya which is not a party
to the Rome Statute of the International Criminal Court (...) for all alleged acts or
omissions arising out of or related to operations in the Libyan Arab Jamabhiriya estab-
lished or authorized by the Council.” See also Deborah R. Verduzco, "The Relationship
between the ICC and the United Nations Security Council" in Carsten Stahn (ed.), The
Law and Practice of the International Criminal Court (Oxford University Press 2015)
36-38.

74 Eric Reeves, “Darfur and International Justice,” 56 (3) Dissent 13-18 (2009), p. 16.
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the government used this as a pretext to expel thirteen major interna-
tional humanitarian organizations and to shut down some of the most
important domestic human services and human rights organizations.”
The Sudanese government also put pressure particularly on the Arab
League and AU member states to use their influence so that the UNSC
would suspend ICC proceedings under Art. 16 of the Rome Statute. Su-
dan’s efforts culminated in a decision of the African Union (AU) that its
members should not cooperate with the ICC concerning the arrest war-
rant against Al-Bashir. The AU even contemplated a mass withdrawal
of African States Parties from the ICC, threatening the very existence
of the Court.”® In the meantime, to name just one of several disastrous
consequences, an estimated 1.5 million people did not have access to
health services and nutrition as a result of the government’s reaction to
the ICC.”” No significant action was taken by the UNSC in response.”®

Resolution 1591 did impose sanctions against some individuals.” The
measures were reaffirmed by resolution 1672 in 2006. However, neither
of the resolutions referred to the ICC. On a broader level, resolution
1706 set the mandate for UNMIS to “take over from AMIS [the previous

75 Reeves (n 66) 13. — Earlier, ICC investigators repeatedly met government and judicial
officials, primarily to determine if domestic courts were willing and able to prosecute
the cases under ICC investigation; cf. Peskin (n 69) 306. See also Nerina Boschiero,
"The ICC Judicial Finding on Non-cooperation Against the DRC and No Immunity
for Al-Bashir Based on UNSC Resolution 1593" (2015) 13(3) Journal of International
Criminal Justice 625, 646-647.

AU Assembly, 28" Ordinary Session, Decision On The International Criminal Court

(ICC), Doc. EX.CL/1006(XXX), AU Assembly, Dec.622(XVIII) (30-31 January 2017),

www.au.int/web/sites/default/files/decisions/32520-sc19553_e_original_-_assem

bly_decisions_621-641_-_xxviii.pdf, accessed 2 December 2019.

Reeves (n 66) 13.

78 Op. cit. 14.

7% Major General Gaffar Mohamed Elhassan (Commander of the Western Military Re-
gion for the Sudanese Armed Forces); Sheikh Musa Hilal (Paramount Chief of the
Jalul Tribe in North Darfur); Adam Yacub Shant (Sudanese Liberation Army Com-
mander); and Gabril Abdul Kareem Badri (National Movement for Reform and Devel-
opment Field Commander). The mandate has been extended by resolutions 1982 (17
May 2011), 2035 (17 February 2012), 2091 (14 February 2013), 2138 (13 February
2014), 2200 (12 February 2015), 2265 (10 February 2016), 2340 (8 February 2017),
and 2455 (7 February 2019).
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African Union Mission]®® responsibility for supporting the implemen-
tation of the Darfur Peace Agreement.” The resolution was called one
of the “worst Security Council resolutions ever” as it mandated legally
binding peacekeeping, which, however, could not be implemented.8!
Resolution 1769 established a hybrid AU/UN mission, UNAMID, and its
mandate has been extended/renewed continuously since.®? None pro-
vided any support for the investigations of the ICC.

Despite not having been able to properly investigate in the country, the
Prosecution of the ICC presented charges against high officials and lat-
er also against rebel commanders.®* In 2008, the Prosecutor in a brief-
ing accused the entire Sudanese state apparatus of being implicated in
the commission of crimes in Darfur and recommended the adoption of
a “Presidential Statement” by the President of the Security Council ad-
dressing the situation.®* Resolution 1828 emphasized the need to bring
the perpetrators of serious crimes to justice, stressing the Sudanese
government’s obligations in this respect without specifying those stem-
ming from the referral. The resolution also mentioned the concerns of
some Council members about the request for an arrest warrant against
Al-Bashir. This was because of the division between pro-ICC states,
most importantly the UK and France, and “anti-ICC” states such as the
US, Russia and China, who were strongly opposed to any prosecution
of the highest government officials.®> However, the UK and France were
rather ambivalent about supporting the ICC in the investigation in Su-
dan.®® Opposition by the P3 meant that the UK and France could blame

8 AMIS is not an effective protection force: www.hrw.org/report/2007/09/19/dar-
fur-2007-chaos-design/peacekeeping-challenges-amis-and-unamid, accessed 3 De-
cember 2019.

Colum Lynch, “The 10 worst UN Security Council resolutions ever” (Foreign Policy, 21
May 2010), foreignpolicy.com/2010/05/21/the-10-worst-u-n-security-council-reso
lutions-ever-2/, accessed 3 December 2019.

See resolutions 1935 (30 July 2010), 2003 (July 2011), 2063 (31 July 2012), 2113
(30 July 2013), 2173 (27 August 2014), 2148 (3 April 2014) (revising strategic pri-
orities), 2228 (29 June 2015), 2296 (29 June 2016), 2363 (29 June 2017), 2429 (13
July 2018), 2479 (27 June 2019), and 2495 (31 October 2019).

Peskin (n 69).

ICC OTR Seventh Report of the Prosecutor of the International Criminal Court to the UN
Security Council Pursuant to UNSCR 1593 (2005).

Peskin, 317.

Peskin, 318.
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them for the lack of progress while not having to commit resources and
political capital themselves to change the status quo.

As regards the ICC, the Court decided in 2011 that Chad had not met
its obligation to fully cooperate with the ICC when it failed to arrest
and surrender Al-Bashir during his visit to the country. Also, Malawi, a
party to the Rome Statute, had been referred to the UNSC and the As-
sembly of States Parties of the Rome Statute for its failure to apprehend
and surrender Al-Bashir when he visited that country. In June 2013 the
Prosecutor briefed the UNSC with “a deep sense of frustration, even
despair,” as each of the 17 previous briefings on the work of the ICC on
Darfur “had been followed by inaction and paralysis within the Council
while the plight of victims of crimes committed in Darfur has gone from
bad to worse.” A potential visit by President Al-Bashir at UN Headquar-
ters in New York for the annual session of the General Assembly led to
discussions as to whether the US would deny him entry or arrest him;
Al-Bashir cancelled the trip.¥”

The Prosecutor’s calls for UNSC support fell repeatedly on deaf ears.
In 2014, the Prosecutor briefed the UNSC again, stating that “the time
is long overdue for the Government of the Sudan’s consistent defiance
of Security Council resolutions to be met by decisive action from the
Council.”®® She [Fatou Bensouda] called for a “thorough, independ-
ent and public inquiry” into allegations that UNAMID reporting had
been manipulated “with the intentional effect of covering up crimes
committed against civilians and peacekeepers.”® She further stressed
that there should be greater scrutiny of the UN’s policy of non-essential
contacts with ICC indictees.® Eventually, the ICC Prosecutor decided to
suspend investigations in Darfur due to the lack of action by the UN-
SC.°! Again and again, the Prosecutor requested the Council to respond

87 Cf. the ICC Press Release of 18 September 2013: “Al Bashir case: ICC judges invite the
US to arrest the suspect and surrender him to the Court.” In resolution 1593 (2005)
the Council had urged all states to “cooperate fully” with the Court.

88 Reports of the Secretary-General on the Sudan and South Sudan, S/PV.7199 (17 June
2014), at p. 2.

8 Ibid.

% Loc. cit.

91 Reports of the Secretary-General on the Sudan and South Sudan, S/PV.7337 (12 Decem-
ber 2014).
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to non-compliance and non-cooperation over the outstanding arrest
warrants; to no avail.

In 2017, the Prosecutor noted Al-Bashir’s most recent travels to South
Africa,” Jordan, Uganda, Chad and Russia, and requested again that the
UNSC take action to respond to ongoing instances of non-compliance or
non-cooperation relating to the situation in Darfur and outstanding ar-
rest warrants. The Council remained unwilling to act against non-com-
pliance. When on 6 May 2019 the ICC Appeals Chamber confirmed the
decision of the Pre-Trial Chamber that Jordan had failed to comply with
its obligations by not arresting Al-Bashir and surrendering him to the
ICC while he was on Jordanian territory,” the Appeals Chamber did not
refer Jordan’s non-compliance to the UNSC.

Until today, prosecutions against Al-Bashir and other officials for crimes
in Darfur, including genocide, war crimes, and crimes against human-
ity, have not been very effective. President Al-Bashir was ousted in
2019, but is still not in the Court’s custody. He was reportedly held at a
military facility on the outskirts of the Sudanese capital and then trans-
ferred to another location for health reasons.” No suspect was in ICC
custody until Ali Muhammad Ali Abd-Al-Rahman surrendered himself
voluntarily in 2020. His trial before the ICC is set to conclude soon.

UNSC engagement in Darfur has been lessening recently due to the de-
teriorating situation on the ground. In June 2018, the Security Council
approved drastic cuts to the peacekeeping mission,” reduced the area
of operation to Jebel Mara, and made plans for a full withdrawal by
June 2020. The United Nations — African Union Hybrid Operation in

2 See Erika de Wet, "The Implications of President Al-Bashir’s Visit to South Africa for

International and Domestic Law" (2016) 13(5) Journal of International Criminal Jus-
tice 1049.

Prosecutor v Omar Hassan Ahmad Al Bashir (Judgment in the Jordan Referral re Al-
Bashir Appeal), ICC-02/05-01/09 OA2 (6 May 2019), https://www.icc-cpi.int/Court
Records/CR2019_02531.PDE accessed 27 November 2024.

Associated Press, “Sudan's Jailed Former Strongman Omar al-Bashir Moved to Bet-
ter-Equipped Hospital” (25 September 2024), https://www.voanews.com/a/su
dan-jailed-former-strongman-omar-al-bashir-taken-to-hospital-in-north-for-better-
care-/7799517.html, accessed 26 November 2024.

% UNSC Resolution 2296 (29 June 2016), S/RES/2296 (2016).
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Darfur (UNAMID) completed the withdrawal of all uniformed and civil-
ian personnel in 2021.°° The United Nations Integrated Transition As-
sistance Mission in Sudan (UNITAMS) was established on 3 June 2020
by Security Council resolution 2524 to support the Sudanese democrat-
ic transition. After several renewals of its mandate, it was terminated
on 3 December 2023. While transitional justice and accountability were
mentioned in that resolution, no mention was made of the ICC in any
of the resolutions.®”

In conclusion, the Darfur referral can only be viewed as a small step
toward accountability with the support of the UNSC. The US secured
exceptions that protect its interests and shield it from any potential
prosecution of its nationals under the terms of operative paragraph 6 of
the respective Council resolution. Legal issues aside,*® this was hardly a
major step toward universal accountability for the most serious crimes
under international law. The lack of any serious support by the UNSC
to enforce the arrest warrants is further evidence that the Council only
supported half-measures and never really intended to follow up with
robust coercive action to ensure compliance with the Court’s orders.

Libya

The unanimously adopted resolution on the referral of the situation in
Libya in 2011was initially praised as “a historic moment in accountabil-
ity for crimes under international law.” The resolution also imposed

% United Nations Security Council, “Withdrawal of Hybrid Peacekeeping Operation
in Darfur Completed by 30 June Deadline, Under-Secretary-General Tells Security
Council, Outlining Plans to Liquidate Assets” (8825™ Meeting, 27 July 2021), https://
press.un.org/en/2021/sc14587.doc.htm, accessed 27 November 2024.

97 Human Rights Watch has repeatedly warned that the downsizing reflected a false nar-
rative about the end of the war in Darfour and would severely undermine the peace-
keepers’ ability to monitor human rights and protect civilians across a still volatile
region. See Human Rights Watch, www.hrw.org/news/2019/06/11/un-halt-hando-
ver-abusive-forces-sudan, 3 December 2019.

% Cf. Lentner, The UN Security Council and the International Criminal Court (n 38).

% See, e.g., Amnesty International, Unanimous Security Council vote a crucial moment
for international justice, www.amnesty.org/en/news-and-updates/unanimous-securi
ty-council-vote-crucial-moment-international-justice-2011-02-28, accessed 3 October
2019.
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sanctions. However, the enthusiasm of supporters quickly faded follow-
ing the intervention of NATO on the basis of resolution 1973 (2011),°
which authorized states “to take all necessary measures, (...) to pro-
tect civilians and civilian populated areas under threat of attack in the
Libyan Arab Jamahiriya, including Benghazi.”'*! The broad interpreta-
tion of the mandate by NATO was criticized by Council members Rus-
sia, China, India, Brazil, and South Africa'®> who raised allegations of
crimes relating to abuses by the opposition forces and NATO,'* and
questions about the ICC’s involvement.!** China had particular reser-
vations about the ICC’s involvement in the domestic judicial sphere
of states like Libya and Sudan, reiterating that the Libyan case was
“entirely exceptional” and “[did] not set a precedent for the future of
Chinese foreign policy.”1%°

Russia and China (the latter having about 30,000 of its nationals in
Libya at the time) were only persuaded to support the referral after
the defecting Libyan deputy ambassador to the UN, supported by Arab
states, expressly requested the referral.’®® As one diplomat described

100 United Nations, UN Doc S/RES/1973 (2011).

191 Loc. cit., operative para 4.

102 See United Nations, UNSC Verbatim Record (4 October 2011), UN Doc S/PV.6627.
See more thoroughly, P Kirsch, M. S. Helal, “Libya” in J. Genser and B. S. Ugarte
(eds.), The United Nations Security Council in the Age of Human Rights (Cambridge
University Press, 2014) at pp. 419-430.

103 Carsten Stahn, "Libya, the International Criminal Court and Complementarity: A Test
for 'Shared Responsibility" (2012) 10(2) Journal of International Criminal Justice
325, 326-327.

194 David Kaye, “Who is Afraid of the International Criminal Court? Finding the Prosecu-
tor Who Can Set It Straight” (2011) 90 Foreign Affairs 118.

195 Konstantin Antipov, “Events in the Arab East and China’s Position” (2012) 40 Far
Eastern Affairs, 8, at p. 9; Ministry of Foreign Affairs of the People’s Republic of Chi-
na, Deputy Representative Wang Ming’s Statement to the United Nations on the ICC,
http://www.fmpre.gov.cn/mfa_chn/dszlsjt 602260/t873328.shtml, accessed 3 Octo-
ber 2019; Ministry of Foreign Affairs of the People’s Republic of China, Deputy Rep-
resentative Wang Min’s Statement to the United Nations on the ICC and Libya, 16 May
2012, www.fmprc.gov.cn/mfa_chn/zwbd _602255/t932570.shtml, accessed 3 Octo-
ber 2019. See also Matthias Vanhullebusch, "Regime Change, the Security Council
and China" (2015) 14(4) Chinese Journal of International Law 665.

1% Lawrence Moss, The UN Security Council and the International Criminal Court: To-
wards A More Principled Relationship. Friedrich Ebert Stiftung, library.fes.de/pdf-files/
iez/08948.pdf, 3 October 2019, 9.
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it: “the case was over because China and Russia were using the ar-
gument to wait for regional organizations first. But once the Libyan
representative sent the request, South Africa gave up ... So did Russia.
The Chinese asked for some time to make a decision and then ended
up supporting it.”'” Also, with the experience of the situation in Darfur,
Russia and China might have seen an opportunity to gain political cap-
ital and legitimacy internationally by supporting the referral, knowing
that without further measures (which would be subject to their veto)
such referral was politically non-threatening.

While including the exact same jurisdictional exemptions contained in
the earlier referral of Sudan,'® resolution 1973, following resolution
1970, demanded a ceasefire and the protection of civilians, imposed
a no-fly zone and an arms embargo, confirmed sanctions (including
those against entities such as the Central Bank of Libya, the Libyan
National Qil Corporation, etc.) and established a Panel of Experts to
support the Sanctions Committee (PoE).!% Soon after, arrest warrants
were issued against Muammar Gaddafi (killed on 20 October 2011),
Saif Al-Islam Gaddafi (Gaddafi’s son and de facto Prime Minister at the
time of the warrant) and Abdullah Al-Senussi (Head of Military Intelli-
gence at the time of the warrant). In reaction to those arrest warrants,
the AU — Gaddafi was one of the driving forces behind the founding
of the Union in 2002 - called upon states not to cooperate with the
ICC and requested the UNSC to defer the proceedings under Art. 16 of
the Rome Statute.!'® In September 2011, a United Nations mission was

107Rebecca Adler-Nissen and Vincent Pouliot, "Power in Practice: Negotiating the In-
ternational Intervention in Libya" (2014) 20(4) European Journal of International
Relations 889, 900.

198 Only the Brazilian delegate referred to his country’s earlier concerns regarding the ju-
risdictional exemption: see Statement by the Bragzilian Representative, UNSC Verbatim
Record (26 February 2001), UN Doc S/PV.6491, 7.

199 UNSC Res 1973 (17 March 2011), S/RES/1973 (2011).

110 Andrew Meldrum, ‘African Union refuses to arrest Gaddafi” (PRI, 1 July 2011), www.
pri.org/stories/2011-07-01/african-union-refuses-arrest-gaddafi, accessed 3 Decem-
ber 2019. See also, Konstantinos D. Magliveras and Gino J. Naldi, "The Internation-
al Criminal Court's Involvement with Africa: Evaluation of a Fractious Relationship"
(2013) 82 Nordic Journal of International Law 417, 423-443; Olugbuo (n 30) 352.
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established by resolution 2009 with a modified sanctions mandate that
was extended and continuously renewed.!!!

Subsequent resolutions dealt with e.g. non-proliferation of arms,!!?
sanctions in connection with illicit oil exports,!'® the political transi-
tion,!'* tightening the arms embargo,''> counter-terrorism,!'® migrant
smuggling and human trafficking,!'” and the destruction of chemical
weapons.!!® None dealt with cooperation with the ICC.

The ICC however had to deal with challenges to its jurisdiction based
on the complementarity principle. In the case against Saif Al-Islam
Gaddafi, Libya lost the admissibility challenge,!' but he was not surren-
dered to the court. While Al-Senussi’s challenge was successful,'?® the
ICC Prosecutor deplored the slow progress in the domestic trial.!?! The
arrest warrants against Al-Tuhamy Mohamed Khaled and Mahmoud
M. B. Al-Werfalli remain unenforced (the suspects remain at large).!??

111 The UNSMIL mandate has been extended by resolution 2022 (2 December 2011),
tasking the mission with assisting the Libyan authorities in addressing the threats of
proliferation of arms; see also resolutions 2040 (12 March 2012), extending the man-
date of the PoE; 2095 (14 March 2013) (re. mandate of the PoE); 2144 (14 March
2014) (re. mandate of the PoE); 2213 (27 March 2015) (re. mandate of the PoE);
2238 (10 September 2015); 2273 (15 March 2016); 2323 (13 December 2016);
2376 (14 September 2017); 2434 (13 September 2018); 2486 (12 September 2019).

12 Resolution 2017 S/RES/2017 (31 October 2011).

113 Resolution 2146 S/RES/2146 (19 March 2014).

H4Resolution 2174 S/RES/2174 (27 August 2014).

115 Resolution 2174 S/RES/2174 (27 August 2014).

116 Resolution 2214 S/RES/2214 (27 March 2015).

117 Resolution 2240 S/RES/2240 (9 October 2015).

118 Resolution 2298 S/RES/2298 (22 July 2016).

119 The Prosecutor v. Saif Al-Islam Gaddafi, Decision on the “Admissibility Challenge by Dr.
Saif Al-Islam Gadafi pursuant to Articles 17(1)(c), 19 and 20(3) of the Rome Statute”
ICC-01/11-01/11-662 (5 April 2019).

120 The Prosecutor v. Saif Al-Islam Gaddafi, Decision on the admissibility of the case
against Abdullah Al-Senussi, Judgment on the appeal of Mr Abdullah Al-Senussi
against the decision of Pre-Trial Chamber I, ICC-01/11-01/11-565 (24 July 2014).

12I'UNSC, S/PV.7173 (13 May 2014).

1221CC, The situation in Libya, www.icc-cpi.int/libya, 3 December 2019. See also, Court-
ney Hillebrecht and Scott Straus, "Who Pursues the Perpetrators? State Cooperation
with the ICC" (2017) 39(1) Human Rights Quarterly 162, 171-184.
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Eleven warrants of arrest were issued altogether; seven suspects re-
main at large. None of the accused are in ICC custody.

Ultimately, the enthusiasm at the beginning of the UNSC’s actions in
support of accountability in Libya was thwarted. The Libya referral in-
cluded the same exemptions as in the case of Darfur. While the pros-
ecution is still active in this situation, the UNSC does not provide any
assistance to the Court via coercive measures, and the success of any
prosecution will very much depend on the authorities in Libya!?® who
are unlikely to cooperate when their interests are negatively affected.

Syria

In 2024, a draft resolution regarding the conflict in Syria was tabled
by France in the Security Council. The text points to an acceptance of
the practice of indirect control by the UNSC. It contains the exact same
wording used in the Darfur and Libya referrals, particularly regarding
the jurisdictional exemption for certain categories of nationals of non-
State Parties.'*

The draft was supported by a large number of states.'?* In several res-
olutions, the United Nations Human Rights Council indicated support

123 This is obvious from the assessment of the Prosecutor to the UNSC in November 2024:
Statement of ICC Prosecutor Karim A. Khan KC to the United Nations Security Council
on the Situation in Libya, pursuant to Resolution 1970 (2011) (20 November 2024),
https://www.icc-cpi.int/news/statement-icc-prosecutor-karim-aa-khan-kc-unit-
ed-nations-security-council-situation-libya, accessed 27 November 2024.

124 UN Security Council Draft Resolution, UN Doc S/2014/348 (22 May 2014).

125 The draft resolution was jointly submitted by Albania, Andorra, Australia, Aus-
tria, Belgium, Botswana, Bulgaria, Canada, Central African Republic, Chile, Cote
d’Ivoire, Croatia, Cyprus, Czech Republic, Democratic Republic of the Congo, Den-
mark, Estonia, Finland, France, Georgia, Germany, Greece, Hungary, Iceland, Ireland,
Italy, Japan, Jordan, Latvia, Libya, Liechtenstein, Lithuania, Luxembourg, Malta,
Marshall Islands, Mexico, Monaco, Montenegro, Netherlands, New Zealand, Norway,
Panama, Poland, Portugal, Qatar, Republic of Korea, Republic of Moldova, Romania,
Samoa, San Marino, Saudi Arabia, Senegal, Serbia, Seychelles, Slovakia, Slovenia,
Spain, Sweden, Switzerland, The former Yugoslav Republic of Macedonia, Tiirkiye,
Ukraine, United Arab Emirates, United Kingdom of Great Britain and Northern Ire-
land, and United States of America.
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for a referral to the ICC.'%¢ It thus appears to be accepted that these
exemptions, while clearly at odds with the spirit of the Rome Statute
(and, as some argue, also literally violating it), are the price to be paid
to get the United States’ support for a referral.

Eventually, the resolution — as widely expected — was vetoed by China
and Russia.!?” Russia had important geopolitical’?® and economic rea-
sons to do so,'?* and China argued that such referral would undermine
the chance to seek a long-term political settlement between the parties
to the conflict.!® Even if the resolution had passed, it is not clear wheth-
er the P5 would simply not have been trying to mask inaction. Again,
it seemed as if Western states in the UNSC saw in the draft a way to do
something about Syria that would have no political cost domestically.!*!

Evaluation of the Existing Practice

With the arrest warrants issued against Putin and Netanyahu, the ICC
appears to be more assertive in confronting major powers. This was
not entirely foreseeable. It is not true anymore that, as Dicker noted
in 2015, “[t]hose who represent the most powerful states are beyond
[the ICC’s] reach and are unlikely to find themselves the target of an
ICC arrest warrant. These governments also protect states with whom
they share close economic, political, or security interests.”'*? The major
powers could not prevent the ICC from issuing those arrest warrants.

126 Human Rights Council, resolution A/HRC/31/L5, 18 March 2016, para. 27. For all doc-
uments regarding the UN Human Rights Council’s dealing with the Syrian civil war, see
ap.ohchr.org/documents/dpage _e.aspx?c=179&su=178, accessed 3 October 2019.

1277UNSC Verbatim Record (22 May 2014), UN Doc S/PV.7180, p. 4.

128 Particularly as regards Russia’s naval base in Syria, the country’s only notable facility
outside the former Soviet Bloc. Cf. Alexandra Roberts, Understanding the Relationship
Between Russia and Syria. The Aspen Institute, www.aspeninstitute.org/blog-posts/
understanding-the-relationship-between-russia-and-syria/, 3 October 2019.

129 Forsythe (n 46), 853. On Russia’s interests in Syria see also Sinan Hatahet, Russia
and Iran: Economic Influence in Syria. Chatham House Research Paper, www.chatham
house.org/sites/default/files/publications/research/2019-03-08RussiaAndIranEco
nomicInfluenceInSyria.pdf, 3 October 2019.

130 Vanhullebusch (n 105) 688.

131 Rudolph (n 5) 43; 168.

132 Djcker (n 45) 3.
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What the eventual results will be on the ground — and for accounta-
bility in general — remains to be seen. Enforcement of the warrants
is highly unlikely, and since they concern the interests of permanent
members of the UNSC no helping hand will be extended from there.

Even when there is consensus on referring a situation to the Court, the
UNSC exercises indirect control over the ICC of which the exemptions
included in the referrals are an important element.*3® Circumscribing
jurisdiction is to legally exclude certain actors from international ac-
countability. In other words, the “policy of double standards, driven by
the interests of the most powerful permanent member, could not have
been demonstrated more drastically.”’** Exempting themselves from
the jurisdiction of the ICC while subjecting others to it is the essence of
double standards.

The jurisdictional exemptions were not the only means to limit the reach
and effectivity of the ICC. Both UNSC referrals to date contain a clause
stating that none of the expenses incurred in connection with the refer-
rals, including expenses related to investigations or prosecutions, shall
be borne by the UN. This clause has had real consequences. Budget-
ary authority in the UN rests exclusively with the General Assembly.!*

133 Hans Kochler, Double Standards in International Criminal Justice: The Case of Sudan,
i-p-o.org/Koechler-Sudan-ICC.pdf, accessed 17 April 2019.

134 Kochler, The Security Council as Administrator of Justice? Reflections on the Antagonis-
tic Relationship between Power and Law (International Progress Organization 2011) p.
57. For comprehensive analysis see Kochler, Global Justice or Global Revenge? Interna-
tional Criminal Justice at the Crossroads (Springer, New York 2003). See also Forsythe
(n 46) 862, arguing that “double standards obviously persist. China, Russia, and the
US refuse to ratify ICC arrangements that would legally regulate them but push the
ICC on others. Particularly the US, which has been a major advocate for such meas-
ures as the UN ad hoc courts and the Special Tribunal for Lebanon, has sought to turn
American exceptionalism into legal exemptionalism.”

135 Certain Expenses Case (Advisory Opinion) [1962] ICJ Rep 151. See also Jennifer
Trahan, "The Relationship Between the International Criminal Court and the U.N.
Security Council: Parameters and Best Practices" (2013) 24(4) Criminal Law Forum
417, 451; Rosalyn Higgins and others, Oppenheim's International Law: United Nations
(Vol. 1, Oxford University Press 2017) 1351; Kenneth S Gallant, "The International
Criminal Court in the System of States and International Organizations" (2003) 16(3)
Leiden Journal of International Law 553, 575.
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However, the United Nations has not contributed to the ICC.**¢ Without
funds, the concept of legal independence (to investigate and prose-
cute freely) is reduced to nomenclature. The Assembly of States Parties
of the ICC addressed the problem with respect to the funding for the
Libya referral and sought to engage with the UN General Assembly to
explore options to cover the financial burden from future referrals.!%”
The funding problem seriously constrains the Office of the Prosecutor
and thus negatively affects prosecutorial independence.'*® In November
2011, after the end of the NATO campaign in Libya, the Office of the
Prosecutor reported to the UNSC that the scope of investigations and
prosecutions, including of potential crimes by “all parties to the conflict
[would depend] on the funds available to the Office to conduct the
Libya investigation.”'*® This predicament challenges the very independ-
ence of the ICC.1%

Both cases demonstrate that when the Security Council refers a situa-
tion to the Court it does not use its powers to ensure cooperation by
states.!'*! In its referral resolutions, the Council has failed to require all
UN member states to cooperate with the Court.'*? Also, the UNSC has
not imposed sanctions or otherwise taken action against state parties to

136 See Contingency Fund request for extra resources for the Libya situation for May to De-
cember 2011, Letter from Mr. Marc Dubuisson, Director of Court Services, on behalf
of the Registrar to H. E. Mr. Santiago Wins, Chair of the CBF (2011/09/1A, 27 April
2011), referred to in Proposed Programme Budget 2012, ICC/ASP/10/10, 21 July
2011 (Tenth Session of the Assembly of States Parties), Table 1.

137 See Report of the Committee on Budget and Finance on the Work of its Sixteenth Ses-
sion, ICC-ASP/10/15, 17 June 2011 (Tenth Session of the Assembly of States Parties),
para. 23. See also Budget Resolution, ICC-ASP/11/Res.1, 21 November 2012 (Eleventh
Session of the Assembly of States Parties), sec J. See also Budget Resolution, ASP/10/
Res.4, 21 December 2011 (Tenth Session of the Assembly of States Parties), sec. G.

1%81n the same vain, see Stahn (n 103) 328. On the general issue of limited financing
of international criminal courts and tribunals see Mahnoush H. Arsanjani and W. M.
Reisman, "The Law-in-Action of the International Criminal Court" (2005) 99 Ameri-
can Journal of International Law 385, 402.

139 See OTB Second Report of the Prosecutor of the International Criminal Court to the UN
Security Council pursuant to UNSCR 1970 (2011), 2 November 2011, para. 53.

140Verduzco (n 23) 38-42. For the financial details of the ICC see Sigall Horovitz, Gilad
Noam and Yuval Shany, "The International Criminal Court" in Yuval Shany (ed.), As-
sessing the Effectiveness of International Courts (Oxford University Press 2014) 247.

141 Dicker (n 45) 4-7.

1420p. cit..7.
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the ICC that hosted visits by then president Al-Bashir of Sudan against
whom an arrest warrant had been issued for genocide and crimes
against humanity.'*®

The Council also did not provide any financial resources to the Court.
Instead, it included provisions in its resolutions that impose the entire
financial burden on the Court and the States Parties. Despite urgent
calls by the Prosecutor to provide support, for instance, for apprehend-
ing individuals sought by the Court, the Council did not act.

The practice has rightly been characterized as “a smokescreen for Coun-
cil inaction.”** If that were to continue, so the argument goes, referrals
“will constitute a merely symbolic adjunct to a failing Security Council
and thus not improve either perpetrator accountability or victim wel-
fare.”'*> Hence, it appears to hold true that the major states represent-
ed in the UNSC “have tried to use the United Nations as a vehicle for
the advancement of their individual, antithetical foreign-policy inter-
ests.”1* The dilemma for the ICC is that this turns the Court into an
institution subordinate to the political machinations of the Security
Council.'

Without consensus among the P5, no referral can ever take place. Even
in the case where a referral should be decided, the practice of weak en-
forcement can be expected to continue. With the global shift of power
from the West to the East and the confrontation between the super-
powers US and China over global issues, consensus on ICC involvement
seems unlikely. Especially with the ongoing war in Ukraine, Russia and

143 Hafetz (n 14) 1143-1144.

144 Schiff (n 14) 79-80.

145 Ibid.

146 John G. Stoessinger, The United Nations & the Superpowers: China, Russia, & America
(3" ed., Random House 1973) xi-xii, cited in Forsythe (n 46) 842. See also D. Tladi,
“When Elephants Collide it is the Grass that Suffers: Cooperation and the Security
Council in the Context of the AU/ICC Dynamic,” 7(3) African Journal of Legal Studies
(2014) 381-398; K. M. Clarke, S.-J. Koulen, “The Legal Politics of the Article 16 De-
cision: The International Criminal Court, the UN Security Council and Ontologies of
a Contemporary Compromise,” 7 African Journal of Legal Studies (2014) 297-319.

147 Schiff (n 14) 79.

79



Gabriel M. Lentner

China are blocking any efforts towards positive engagement.!*® The po-
sitions of India and China (representing 36.56 percent of the world’s
population that are outside the jurisdiction of the ICC) and of African
countries vis-a-vis the ICC are similarly not encouraging.'*’ Even states
supporting the ICC have so far not used their political clout for strong
enforcement measures.

In a nutshell, the two referrals to date have brought few tangible re-
sults for justice. In light of the conflicts in Ukraine and Gaza, any con-
structive role for the Security Council in support of the arrest warrants
against Russian and Israeli nationals appears unthinkable. The prac-
tices reviewed here have revealed the Council’s tendency to politicize
criminal justice. The resulting policy of double standards has under-
mined the independence and tainted the legitimacy of the ICC.1°

148 See Human Rights Watch, UN Security Council: Ensure Justice for Syria Atrocities,
www.hrw.org/news/2016/08/30/un-security-council-ensure-justice-syria-atrocities,
accessed 3 October 2019. In 2016, the UN High Commissioner for Human Rights,
Zeid Ra’ad Al Hussein, expressed his frustration with the lack of SC action, stating,
“the persistent failure of the Security Council to refer the situation in Syria to the
International Criminal Court is an example of the most shameful form of realpolitik.”
Quoted according to: UN News Centre, “Monstrous disregard” for civilians, says UN
rights chief, as hospitals bombed in Syria, news.un.org/en/story/2016,/04/528062-
monstrous-disregard-civilians-says-un-rights-chief-hospitals-bombed-syria, accessed
3 October 2019.

149 For India and China, see Suzannah Linton, "India and China Before, At, and After
Rome" (2018) 16(2) Journal of International Criminal Justice 265. For African coun-
tries, see Line E. Gissel, "A Different Kind of Court: Africa's Support for the Interna-
tional Criminal Court, 1993-2003" (2018) 29(3) European Journal of International
Law 725-748; Manisuli Ssenyonjo, "The Rise of the African Union Opposition to the
International Criminal Court’s Investigations and Prosecutions of African Leaders"
(2013) 13(2) Int Crim Law Rev 385. On the practice of China regarding regime
change and UNSC actions, see Vanhullebusch (n 105).

0 Louise Arbour, Doctrines Derailed? Internationalism's Uncertain Future, Www.crisis-
group.org/global/doctrines-derailed-internationalism-s-uncertain-future, accessed 4
October 2019. As regards the concerns by developing states, see Steven C. Roach,
"The Turbulent Politics of the International Criminal Court" (2011) 23(4) Peace Re-
view 546, 550.

80



The Inglorious Role of the UN Security Council in International Criminal Justice

Conclusion

In the past more than 20 years, the referral provision — the key mech-
anism by which the UNSC could ensure universal accountability — was
used only twice, and it is unlikely to be activated again any time soon.
Those two referrals where marred by jurisdictional exemptions under-
mining the very purpose of the provision. The Council’s unwillingness
to use its coercive powers to ensure compliance with the decisions of
the Court in the situations in Sudan and Libya has demonstrated that
its actions in matters of international criminal justice are half-measures
at best.

The most serious challenge for any future referral stems, however, from
current events. With Russia’s invasion of Ukraine and the confrontation
of the Court with Israel and its allies, multilateral institutions are fac-
ing immense challenges. Judging from previous attitudes of powerful
non-member states of the ICC (most importantly the P5 members Chi-
na, Russia and the US), progress is rather unlikely in the near future.

This state of affairs is difficult to reconcile with the idea of universal
criminal justice, which I define with Kochler as “a body of norms that
are binding upon all, even the most powerful, and enforced in a consist-
ent manner by a permanent and independent court.”*5!

This nonetheless does not mean that the international criminal justice
project as such should be called into question. Rather, it warrants re-
newed attention to domestic prosecutions based on the principle of uni-
versal jurisdiction, which should be strengthened and supported. Ger-
many offers a good example of what the establishment of war crimes
investigation units and procedural novelties like the “structural inves-
tigation” can do for the successful prosecution of international crimes.
This model should be strengthened and emulated around the world.

Of course, prosecutions are only likely to happen when in a state’s in-
terest. This leaves it to the discretion of each state to ensure account-
ability for international crimes, something which the establishment of
the International Criminal Court was intended to avoid. Still, in the

151 Kochler, "Justice and Realpolitik" (n 2) 1-2.

81



Gabriel M. Lentner

context of an arguably multipolar world, the responsibility of individu-
al states to ensure such accountability might be our best hope.

In conclusion, expecting the Security Council to evenhandedly ensure
impunity around the world — without interference of great power in-
terests — was never realistic. Now, with more than 20 years experience,
it is imperative to draw the lessons from the institutional and political
shortcomings of the referral mechanism and emphasize that the means
to end impunity should not be in the hands of the UNSC alone.

To avoid being instrumentalized by the UNSC, the ICC needs to speak
truth to power. Instead of merely trying to make the best out of the
available resources and within present political constraints, the Court
should more forcefully stand up to the Security Council. The most dif-
ficult and long-term goal will be to ensure consistency in the selection
of situations by the Council. The ICC should not be complacent in the
face of political adversity. Instead, it should use every opportunity to
call for a referral practice of the Council that avoids double standards.
Furthermore, when situations are referred to it, the Court should only
commence investigations when the following conditions are met: (i)
the referral gives a full mandate to investigate all actors and obliges all
states (including non-state parties) to cooperate fully with the ICC;!*2
(ii) funding is provided by the UN;!*® (iii) a sanctions committee or
similar body is established and authorized under Chapter VII to impose
coercive measures against states and individuals so as to give effect to
the Court’s decisions, including arrest warrants, and requests for coop-
eration.'>*

1522William Schabas, An Introduction to the International Criminal Court (4" ed., Cam-
bridge University Press 2011) 172.

158 Cf. also the point made by Germany that ending impunity “is not a free ride,”
www.securitycouncilreport.org/atf/cf/%7b65BFCFIB-6D27-4E9C-8CD3-CF6E4F-
F96FF9%7d/s_pv_6849.pdf, accessed 3 October 2019, at p. 19.

154 Similarly, Lawrence Moss, The UN Security Council and the International Criminal
Court: Towards A More Principled Relationship. Friedrich Ebert Stiftung, library.fes.de/
pdf-files/iez/08948.pdf, accessed 3 October 2019, at p. 13 (recommending that the
UNSC “should support the Court with its enforcement powers under Chapter VII”);
Mistry and Verduzco (n 41).

82



The Inglorious Role of the UN Security Council in International Criminal Justice

If these conditions are not met, the ICC is unlikely to fulfil its mandate
and should therefore not proceed with any prosecution. The continued
operation of the Court would threaten to undermine the very project
of international criminal justice.’>> We thus need to forcefully articulate
the deficiencies of the system and the unjust outcomes it produces.'*®
Otherwise, we risk making a mockery of international criminal law.
This would only embolden those who cynically use such criticism to
further their own political goals.

155 Kochler, "Justice and Realpolitik”" (n 2) 8.
156 For a clear-eyed analysis of the dilemma of international criminal justice, see Kochler,
Global Justice or Global Revenge? (n 2) 9 et seq.
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The UN Security Council in a Fragmented World

Introduction:
What is the purpose of the Security Council?

In the international political landscape, the Security Council (SC) is the
most powerful organ of the United Nations (UN) since it is responsible
for the maintenance of international peace and security. Although it
has never fulfilled the ambitious role that the architects of the UN had
planned for it, it has played a useful role in world politics as an insti-
tutional forum in which major powers could take a stand before public
opinion.!

Based on the hierarchical ideas derived from the international rela-
tions system of the Concert of Powers? and the League of Nations, the
UN Charter gave to five permanent members (P5) advantages to lead,
reflecting the world as it emerged at the end of World War II. The P5
nations have also managed to considerably enlarge their power well
beyond the Security Council, and in fact, they extend their influence in
all the decision-making processes of the UN.2

There have been several attempts to make the SC more representative
as was the case with the enlargement of the UN in 1963: the number
of elected members of the SC increased in 1965 from 6 to 10, forming
the current Elected 10 (E10). Since then, there have been several pro-
posals for radical and incremental reform, which have sometimes been
discussed but certainly not implemented.*

For a vivid account, see Paul (2017).
Mawar (2024).
Lentner (2020).
See, among others, Kochler (1991; 2007); Archibugi (2008). For a wide perspective,
see Fassbender (2020).
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For years, the composition has been seen as outdated, a perception
reinforced since the end of the Cold War. Nowadays, with 193 member
states, it is argued that a body composed of 15 members cannot be
representative. In addition, countries such as Japan, Germany, India,
Brazil and South Africa have requested to join as members with a per-
manent seat, based on financial contribution, population or regional
representation. Despite numerous proposals, no changes have been
made, nor are any forthcoming. And one can assume that the second
Trump presidency will make any substantial change in the UN institu-
tional structure less likely. Amending the UN Charter requires a broad
consensus at both international and domestic levels: just to remember
that it requires the favorable vote of two-thirds of the members of the
General Assembly, including the positive vote of the P5. In addition,
two-thirds of the member states must ratify the change, once again in-
cluding the P5. To compensate for the lack of reform, informal changes
have however been introduced.®

Who do UN Security Council members represent?

Article 24, para. 1 states, “The Security Council shall act in accord-
ance with the Purposes and Principles of the United Nations.” But we
know too well that this is not what is happening in the Security Council
Chamber, and even less in the corridors of the UN headquarters.

There are two opposing views regarding the behaviour of states: the
optimist view assumes that the SC members are mostly altruistic and
act to achieve the objectives indicated in the Charter, prioritizing the
common interest. The alternative, and more realistic, view suggests
that both permanent and elected members act to pursue national inter-
est, aiming to defend and enhance their own state’s power. However,
neither of these extremes fully explains state behaviour.

In practice, unanimity in voting is not always achievable, which high-
lights the diverse perspectives among states. According to the realist
approach, many states may choose not to participate in votes on issues
that do not align with their interest. The combination of altruism and

5 Hosli and Dérfler 2019; Gifkins 2021.

86



The UN Security Council in a Fragmented World

selfishness regulating states’ behaviour is also facilitated by the fact
that that there is no well-developed legal doctrine or clear practice. The
Council is certainly not a court of justice, and states act on the basis of
legal considerations as well as political interests.®

Elected members do not have a binding mandate but they are appoint-
ed according to predetermined regional groups, even though the Char-
ter provides no guidance in this matter. For this reason, one could infer
that they should somehow represent the group to which they belong.
Nevertheless, once elected, there are no mechanisms in place to enable
a state to represent its regional group. The analysis by Lai and Lefler
shows that the voting behaviour of the E10 does not correspond to the
preferences of the states in their regional groups, as expressed by their
votes in the General Assembly,” and this may contribute, as noted by
Ungar, to lowering legitimacy of the institution.® Elected members are
normally expected to act as spokespersons for their regions, but the
same is not expected of permanent members.

In terms of electability, E10 candidate states often try to win votes by us-
ing economic aid to developing countries as a bargaining tool.” Wealthy
states campaign by promising money and thus have a better chance of
being elected than poorer and weaker ones. At the same time, the vote
of the E10 is often susceptible to being influenced by political pressures
and economic aid they receive from more powerful countries, as well
as from international organizations such as the International Monetary
Fund and the World Bank.™

Relevance and voting in the Security Council

An attempt to interpret the Security Council’s role in coordinating in-
ternational security efforts is illustrated in Figure 1. The largest set
“A” represents global policy actions and diplomatic activity carried out
within and outside international organizations. The set “B” represents

Hurd 2014.
Lai and Lefler 2017.
Ungar 2024.
Dreher et al. 2009; Dreher et al. 2011; Reinsberg 2019.
10 Vreeland and Dreher 2014; Dreher et al. 2022.
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the part of the political and diplomatic activities that also occur in the
SC, which performs overt and covert functions, including formal meet-
ings that do not lead to voting on resolutions, and informal consulta-
tions,!! often-confidential negotiations and activities. Finally, the set C
is the area for which the SC is constantly in the spotlight, including the
draft resolutions rejected and the resolutions approved. (All data is on
record.)

Figure 1: International coordination for security inside and outside the Security
Council

A - Overall
diplomatic

activity for

peace and
security

B - Formal and informal
activities in the SC

From the available information obtained from area C in Figure 1, sev-
eral analyses can be made. First, it allows us to divide the history of
the SC into two phases: from 1946 to 1989 and from 1990 to 2023.
We focus on the resolutions approved, since they can be considered the
“physiology” of the SC, as they show the existence of sufficiently broad
consensus among the permanent members and within the rest of the
international community, represented by the E10.

11 Allen and Yuen 2020; Bosco 2020.
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Figure 2: Resolutions approved by the Security Council 1946-2023
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Since the end of the Cold War, the number of resolutions approved
has risen considerably, fostering hope that the Council can effectively
guide global policy. This means in terms of Figure 1 that sets B-C would
expand at the expense of the role played in set A-B. A significant event
took place in 1992 at meeting 3046, where all member states were
represented by their heads of state or government, leading to a peak in
activity in 1993. This optimism was echoed in another symbolic meet-
ing on 7 September 2000.

In most cases, member states present a resolution when there is already
a broad consensus to approve it. From its founding until 2023, 74.5%
of Security Council resolutions were approved unanimously (the fa-
mous 15-0-0), typically reflecting a consensus to condemn actions by
governments or political forces not represented on the Council. Moreo-
ver, with states assuming in advance that there would be no consensus
among members and bringing the resolution to vote would confirm the
divisions, many existing conflicts are not even brought into light.

Figure 3 below lets us identify the total number of resolutions voted on
during the most recent period, including those that were passed unani-
mously and those that did not, and the resolutions rejected due to veto
of one or more P5 members.
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Although the number of resolutions that are not approved unanimous-
ly is quite low, they are often the most significant because they reveal
divergences or outright conflicts between superpowers. In the last two
periods there has been a significant increase in resolutions approved by
majority, reflecting the emergence of new polycentrism.!?

Figure 3: Resolutions approved, with unanimous vote, by majority, and blocked by
veto 1990-2023

Number of Resolutions

1990-1994 1995-1999 2000-2004 2005-2009 2010-2014 2015-2019 2020-2023
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Source: PS Data UN, https://psdata.un.org/

Once a resolution is approved, the consensus doesn’t mean that the un-
derlying problems are solved. Only a few resolutions are truly costly for
member states, such as requiring the funding and deployment of peace-
keepers, sanctions, or other coercive actions.!® States and/or political
forces that ignore them, even if they do not suffer direct consequences,
pay a price in terms of reputation, sanctions and/or restrictions.

The problem of vetoed resolutions
The most controversial aspect of the Security Council is the use of ve-
12 Gadinger and Scholte 2023.
13 Benson and Tucker 2022.
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toes by the P5. While actual use of the veto is relatively rare it has in-
creased in recent times, reflecting how the winds of the so-called “Sec-
ond Cold War” are also making their presence felt in the SC chambers.
Table 1 shows the vetoes cast by P5 from 1946 to 1989. Until 1974 the
majority were related to the admission of new members to the UN,
often associated with the process of decolonization or the Cold War. (It
was not until that date that the Federal Republic of Germany and the
German Democratic Republic were admitted to the UN.)

In this period, the Soviet Union cast the highest number of vetoes, fol-
lowed by the United States. The United Kingdom and France used the
veto less frequently, while the People’s Republic of China was largely
absent during this first period due to the dispute with Taiwan and re-
mained relatively disengaged even after joining the SC in 1971.

Table 1: Vetoes cast by permanent members of the Security Council 1946-1989

Country # veto Comment

China 3 3 resolutions were blocked by China alone; 2
concerned the admission of Bangladesh and the
application of Spain for admission to membership
in the UN.

France 18 2 resolutions were blocked by France alone. 14
vetoes have been jointly cast by the United King-
dom and the United States, mostly related to colo-
nialism, independence conflicts or decolonization
issues in Africa.

Russia 120 43 vetoes have been cast on draft resolutions on
the admission of new members.

United 32 Only 7 resolutions have been blocked by the Unit-
Kingdom ed Kingdom alone; 13 vetoes have been jointly
cast by the United Kingdom and France. 10 vetoes
have been jointly cast with the United States; 8

vetoes were related to the situation in Namibia.
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Country # veto Comment

United States 67 28 vetoes regarded the situation in the Middle
East; among them, 16 vetoes specifically con-
cerned the Palestinian territories.

Total vetoes 240 | 240 is the sum of the vetoes, since the same draft
resolution can be rejected by more than one P5
member. 200 is the number of resolutions, which

have not been approved because of vetoes.

Source: PS Data UN, https://psdata.un.org/

Since 1990, the number of approved resolutions has risen significantly.
The use of veto has been much less frequent (75 vetoes in the second
phase vs. 240 in the first phase).

Table 2: Vetoes cast by permanent members of the Security Council 1990-2023

Country # veto Comment

China 17 Only 2 resolutions were blocked solely by China;
15 vetoes were cast jointly with Russia. 11 vetoes
concerned the situation in the Middle East (the
majority related to Syria and 1 to Palestine).

France 0 France has not blocked any resolution in this
period.
Russia 35 Since 1990, Russia has cast 37 vetoes; 20 vetoes

concerned the situation in the Middle East (most
of them related to Syria).

United 0 The United Kingdom has not blocked any resolu-
Kingdom tion in this period.

United States 23 Since 1990, 23 resolutions were blocked solely by
the United States; 15 vetoes concerned Palestine
and 4 related to the situation in the occupied
Arab territories.
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Country # veto Comment

Total vetoes 75 60 is the number of resolutions, which have not

been approved because of vetoes.

Source: PS Data UN, https://psdata.un.org/

During this period, the United States and Russia have alternately
blocked various resolutions, particularly on the Middle East (e.g. Syr-
ia and Palestine). The Western (United States, France, and the United
Kingdom) and Eastern (China and Russia) blocs are not monolithic,
with France, United Kingdom and China often abstaining rather than
aligning with vetoes by their allies.

The main problems of the Security Council

One of the main problems is establishing more effective mechanisms to
ensure the implementation of resolution mandates. Means should be
found to strengthen their implementation by providing the UN Secre-
tariat with greater resources of its own. Another problem is the power
of veto. The fact that France and the United Kingdom have not used
their veto since 1990 shows that holding veto power does not necessar-
ily mean using it.

However, the frequent blocking of resolutions on crucial international
issues by means of the veto undermines the SC's authority, highlighting
the paralysis of the UN and its limited contribution to conflict reso-
lution. Every time a resolution is blocked by a veto, component A-B
becomes more relevant at the expense of component C (Figure 1). The
challenge is to make the use of the veto more costly and giving auton-
omy to the UN Secretariat.

The E10 face three problems: i) the election process is influenced by in-
centives offered by wealthier and more powerful states, ii) their voting
is often conditioned by the granting of economic aid, and iii) there is no
alignment between their voting behaviour, as their preferences do not
correspond with the preferences of the states in their geographic group
within the General Assembly.
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For international peace and stability, it is crucial for the Council to play
a more active role, absorbing as much diplomatic action as possible
currently taking place outside its area. (In terms of Figure 1, it means
expanding B and C while reducing A-B.) This requires an efficient and
effective body capable of increasing its role in global politics and being
representative of the international community.

Proposals for the enlargement and reform of the
Security Council

In the extensive consultations that have been conducted, various re-
form proposals have emerged!* in which the entire global diplomatic
corps is engaged. There is a fundamental difference between enlarge-
ment and reform. Enlargement refers to the proposals aimed at increas-
ing the number of members of the SC, without involving a change in
the methods of participation or significant limitations on the veto pow-
er of the P5.

On the other side, reform includes more radical proposals that also aim
to change the methods of participation of states, abolish, limit or qual-
ify the veto of the P5, and open the body to other political actors, such
as regional organizations and civil society representatives, allowing
them to participate and intervene. Usually, the proposals are mostly
about enlargement rather than reform and also they do not question
what the role of the states called to serve on the SC should be. It does
not seem that a simple enlargement can help solve the problems of
peace and security.

The 1995 Italian proposal’®

Contextualizing, the Italian proposal was made at a time when there
was optimism about the role the UN could play in the new interna-
tional scenario and where it seemed that the quick-fix was about to be
approved. The proposal suggested a much more ambitious expansion:

14 Fassbender 2020; Pirozzi et al. 2023.
15 An idea supported by Italy in 1995, promoted by Ambassador Francesco Paolo Fulci.
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keeping the actual constitution unchanged and introducing a new cat-
egory of members with more frequent rotation of the seats.’® These
states would be designated by the General Assembly based on objective
criteria such as population, geographic representation, financial, polit-
ical, and military contributions to the UN.

The proposal lay in the fact that each frequently rotating state would
naturally be inclined to coordinate its actions with the other states from
the same geographic area, contributing to regional stability. Another
advantage would be to make it easier for small states to gain access to
the SC through the 10 elected members.

Possible scenarios and reform proposals

One scenario is that the states with veto power, which have continued
to use it in the last decade, might begin to exercise it more sparingly.
The idea of abolishing the P5 veto power is largely idealistic. Mak-
ing the veto increasingly outdated!” would require diplomatic actions
by the UN Secretariat, the E10 and the General Assembly. Regarding
enlargement, one proposed reform envisions a scenario in which the
Council's composition would be increased. In cases where resolutions
are not approved due to the veto of one of the P3 (United States, Rus-
sia, and China) a situation like 26-1-0 might politically isolate the coun-
tries using the veto, though the outcome would not be substantially dif-
ferent. For approved resolutions, this reform could make the Council’s
decisions more authoritative.

For any enlargement to enhance peace and stability, the mandate must
clearly define the relationship between elected members and their elec-
tors. For example, India seeks a permanent seat to represent Asia, but
Pakistan is the first to oppose, fearing that its rival could use the posi-
tion against it. The objective would be more appropriate if mechanisms
ensure a proper system of accountability for the actions elected coun-
tries take as members of the Council.

16 8-10 new members selected from 24-30 states, i.e. 3 eligible states for each frequently
rotating seat.
17 Gifkins 2021.
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The legitimacy and representativeness of the E10 should be increased.
One option is to require that candidates for election present a work pro-
gram so as to ensure that they pursue global interests and that they can
be held accountable for their decisions. Another way is to require that
the work program include a consultation in advance with states within
their geographic group, thus strengthening their role as representatives
of a group. These measures would help counter the practice of some
states offering incentives to gain election and, once elected, seeking to
benefit from how they vote. In order for the SC to be more authorita-
tive, methods must be found to elect E10 based on their commitment
to peace and security and, once elected, to exercise their mandate with
less external influence.

Other reform proposals address the question of opening participation
in the work of the Council to regional organizations and other interna-
tional bodies, with the aim to increase representativeness.'® Empirical
research shows that global public opinion is strongly in favour of the
United Nations playing a more prominent role.’* This includes giving
the General Assembly or new bodies such as an elected UN Parliamen-
tary Assembly a voice on issues of peace and security.?

Thus, to improve the functionality of the Council, it would be use-
ful to open it to regional organizations such as the European Union,
ASEAN, the African Union, the Organization of American States, the Arab
League, Mercosur, etc. Their participation in the meetings, even without
voting rights, would still strengthen its authority and representativeness.

Relying solely on the P5 entails the risk that the Security Council loses
relevance and important decisions are made outside the Council. In
cases where the Council cannot pass a resolution due to the veto of a
single permanent member, emergency sessions of the General Assem-
bly should be convened (as in the case of Ukraine, 26 April 20222%).

18 Ungar 2024.

1 Ghassim et al. 2022.

20 Cabrera 2018.

2 United Nations, General Assembly, seventy-sixth session, 69" plenary meeting, 26
April 2022, A/76/PV.69.
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Alternatively, as required by resolution 76/262, the P5 member using
the veto should be held accountable before the body of member states.

Conclusion

The intensifying conflicts in Palestine and Ukraine have shown that
the SC is not the main place where diplomatic activity, negotiations,
mediation and reproof are taking place. In order for the UN to be the
primary forum to address and resolve international disputes, the SC
must become the guiding centre of global policy, with the tools and
authority to enforce its decisions.? Strengthening the Council, and con-
sequently the United Nations, is essential to achieving a more peaceful
and participatory world.? This can only happen if all components of
the international community feel equally represented and protected.
Reforming the body to make it more representative and limit the veto
power of the P5 is one essential step. The challenge lies in obtaining a
broad consensus.

22 Falk and von Sponeck 2024.
2 Archibugi 2008.
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UN Charter Exceptions to the Sovereign
Equality of States and their
Injurious Consequences

Introduction

This paper is premised on an analysis of primary legal problems ema-
nating from the exceptions to the principle of the sovereign equality of
states as laid out in the Charter of the United Nations (UN). It argues
that the disavowal of equality between states in a number of different
settings and situations as enshrined in different parts of the UN Charter
has at least two problematic implications: first, it contributes to the
asymmetry of relations between permanent members (P5) and other
states; second, it endangers international peace and security by block-
ing the Security Council in cases when one of the permanent members
has been involved in military aggression. This paper focuses on the
period following the end of the Cold War.

The essay initially looks at the provisions of the UN Charter regulat-
ing the sovereign equality of states as well as the major exception to
it, namely the permanent membership of five states in the UN Secu-
rity Council. It then sets out to identify the major motives and expec-
tations behind conferring privileges to a few states, which put them
above others in the UN system. It then probes into the ways in which
the Charter’s exceptions to the equality of states have undermined the
successful implementation of the main goals of the United Nations, in
particular in the field of international peace and security, by almost
“inviting” the P5 to exploit their privileges to advance their national
interests, to use their status as a bargaining chip in dealings with other
states, and to pursue a variety of strategic goals. In this context, we also
discuss the ways in which these exceptions have distorted the balance
of competences between UN organs.
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The paper draws on the fact that the Security Council became more
active and adopted resolutions comparatively more easily when the
Cold War had come to an end in the early 1990s. Besides, it notes
that the Council has assumed new roles and competences for itself —
from adopting resolutions on international terrorism and the spread of
weapons of mass destruction through establishing ad hoc international
criminal courts to the authorization of military interventions on human
rights and humanitarian grounds. It argues that, in spite of the reactiva-
tion of the Security Council in the aftermath of the Cold War, the most
powerful UN body has not been able to exercise its task of maintaining
international peace and security properly, effectively and consistently,
in part due to the Charter’s exceptions to the principle of the equality
of states.

The paper will focus, inter alia, on the following questions: In what
ways is the system of the Security Council reminiscent of the great
power politics of past centuries? To what extent has the P5 mecha-
nism in the Security Council impacted the principles of the sovereign
equality of states, of non-discrimination, and of self-determination in
so far as the small and medium powers in the non-Western world are
concerned?

“Sovereignty” and “Equality” of States
as Intertwined Concepts

Sovereignty of states as an international legal norm undoubtedly lessens
the effect of power imbalances among states. It also serves as a protec-
tion against abuses inflicted on weak states. If the rights and privileges
associated with sovereignty are neglected, power inequalities among
states would become more pronounced.! Article 2(1) of the UN Charter
states: “The Organization is based on the principle of the sovereign
equality of all its Members.”? This implies that states have the same
rights and obligations under international law. Accordingly, they should
be treated equally when exercising state authority, such as acceding

Benedict Kingsbury, “Sovereignty and Inequality,” in Andrew Hurrell and Ngaire
Woods (eds.), Inequality, Globalization, and World Politics (New York, Oxford Univer-
sity Press, 1999), p. 8.

2 Charter of the United Nations, 26 June 1945.
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to an international treaty or becoming member of an international or-
ganization. This is also linked to respect of the territorial integrity and
political independence of states. The natural corollary of the sovereign
equality of states is to be found also in other principles of international
law as laid down in the UN Charter. As asserted by Wright, the Charter

“legally sanctions the system of equality of states by formally pro-
claiming it, by requiring pacific settlement of disputes, by forbid-
ding unilateral or regional use of force except in defense against
armed attack and, implicitly, by refusing to recognize territorial or
political advantages gained by force.”

According to Article 2(3), “All Members shall settle their international
disputes by peaceful means in such a manner that international peace
and security, and justice, are not endangered.” The next paragraph
within the same article (Article 2[4]) is about the principle of the non-
use of force:

“All Members shall refrain in their international relations from the
threat or use of force against the territorial integrity or political in-
dependence of any state, or in any other manner inconsistent with
the Purposes of the United Nations.”

Finally, under the terms of Article 2(7), there is a warning to states and
the UN not to interfere into the domestic affairs of states:

“Nothing contained in the present Charter shall authorize the Unit-
ed Nations to intervene in matters which are essentially within the
domestic jurisdiction of any state or shall require the Members to
submit such matters to settlement under the present Charter.”

All these indicate that, under the terms of the UN Charter, states are
legally equal and are therefore entitled to exercise sovereignty in the
same way. As expressed in a prestigious regional multilateral treaty in
reference to sovereign states, “the rights of each one do not depend

3 Quincy Wright, "The Equality of States," Cornell International Law Journal, Vol. 3, No.
1, 1970, 1-7, p. 6.
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upon the power which it possesses to assure its exercise, but upon the
simple fact of its existence as a person under international law.”*

Permanent Membership in the UN Security Council
as an Exception to the Sovereign Equality of States

The veto power of the permanent members is mentioned in Article
27(3) of the Charter of the UN: “Decisions of the Security Council ...
shall be made by an affirmative vote of nine members including the
concurring votes of the permanent members.” The five permanent
members (P5) are mentioned in Article 23 of the Charter: the United
States of America (US), United Kingdom/Britain (UK), France, the So-
viet Union (succeeded by Russia in 1991), and China.

How did the permanent members justify their power of veto? They
argued that it is thanks to them that the world was saved from the
military aggression of the Axis Powers led by Nazi Germany. They also
claimed that they had the capacity to prevent a similar threat of great
war in the future. At the time when the Charter was negotiated the P4
(France was not a member of the negotiating group) issued a common
statement to “explain” the rationale behind their “more equal” status.®
They asserted:

“if a majority voting in the Security Council is to be made possible,
the only practicable method is to provide, in respect of non-proce-
dural decisions, for unanimity of the permanent members plus the
concurring votes of at least two of the non-permanent members.””

4 Montevideo Convention on the Rights and Duties of States, 26 December 1933, re-
trieved from https://www.oas.org/juridico/english/treaties/a-40.html.

° Originally, seven members out of 11 would suffice for a resolution to be adopted by
the UN Security Council. However, after enlargement of the membership to 15 in
1965, the required majority was increased from seven to nine.

6 France was not a party to this declaration due to the ongoing war.

7 “Statement by the Delegations of the Four Sponsoring Governments on Voting Pro-
cedure in the Security Council, 7 June 1945,” United Nations Conference on Interna-
tional Organization, Doc. 852 11I/1/37(1), 8 June 1945, p. 713. To recall, the UN
Charter initially provided that the Security Council would consist of 11 members and
a minimum of seven votes (with concurring votes of permanent members) would be
required for a draft resolution to be adopted.
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In order to mobilize the Security Council effectively against those that
violated international peace and security, the argument went, the P5
had to concur and act jointly against them. Furthermore, as envisioned
by Article 43 of the UN Charter, a joint military force would be estab-
lished in order to serve as standing army attached to the Security Coun-
cil.® However, contrary to what was envisaged in the Charter, the P5
failed to agree on establishing a permanent military force (a standing
army). Thus, there was not much difference between the UN security
system and the one established by the League of Nations.

P5 Abuses of their Special Status to the Detriment
of “Lower-ranking” States

To the disappointment of the overwhelming majority of states and
contrary to expectations, the P5, both during the Cold War and in its
aftermath, have by and large failed to act collectively as a force for
peace. Their “power monopoly” and “impunity” inevitably resulted
in abuses of privilege. Gradually it became clear that the wars of ag-
gression, threats to and breaches of international peace and security
mostly emanated from the P5 (China excluded) who were engaged in
colonial, neo-colonial and imperialistic wars in Asia, Africa and Latin
America — with devastating humanitarian consequences, including the
death of millions of people. As the UN system unfolded, the justificatory
claims about the veto power became less convincing. They were mostly
viewed as a mixture of euphemism and deception in so far as the “less
privileged” members of international society were concerned.

The permanent members have not been reticent about using their priv-
ileges to their own benefit. Nearly 200 vetoes have been cast up to this
day to defeat unwanted draft resolutions. By means of the veto, the P5
have been able to enhance their international standing by fashioning
for themselves broader spheres of influence and protecting their allies
and friends from undesirable resolutions. It is interesting to note that
the permanent members rarely needed to veto a draft resolution tar-

8 Dilip Sinha, “Veto Provision in UN Charter: Issues and Dimensions,” Indian Foreign
Affairs Journal, October-December, 2019, Vol. 14, No. 4, Special Issue: India and the
“UN@75” (October-December, 2019), 267-274, p. 268.
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geting their own military aggressions simply because the issue was not
put to a vote due to the threat of veto.” The cases in which permanent
members made use of their privilege included the Soviet Union's ve-
toes of draft resolutions condemning its occupation of Hungary (1956),
Czechoslovakia (1968), and Afghanistan (1979), and British and French
vetoes during the Suez crisis that had erupted as a consequence of their
joint military aggression against Egypt (1956). The US, strangely, did
not have to exert a veto on its military invasions of other countries such
as Vietnam (1965-1973) and Iraq (2003-2011). These situations were
never brought to the attention of the Security Council by other members.
(Any such move would have undoubtedly been vetoed by the US.)*°

Another cause for concern regarding the performance of the UN Secu-
rity Council has been the process of decision-making. Towards the end
of the Irag-Iran war (1980-1988), the world witnessed the onset of
informal meetings among the P5 in which they agreed on the wording
of draft resolutions to be put to a vote in the Council. This meant that
other members of the Council were simply expected to rubber-stamp
the motions brought to the table.!' The practice has led to a further
erosion of the principle of the sovereign equality of states.

Other Aspects of the Decision-Making Process
in the Security Council

In order to understand the deleterious effect of the privileges of the P5
on the functioning of the Security Council, we need to delve into the
maze of decision-making within this body. The privileges of the P5 have
come to the fore in a variety of contexts, processes and initiatives. They
consist of the following: (1) Agenda setting: This refers to the quasi-mo-
nopoly of the P5 in the identification of “threats” and “actors” (state and
non-state) that are declared to breach international peace and security.
(2) Decision-making: this relates to the power of the P5 to decide as to
whether to take “effective” action against states (supposedly) breach-
ing or threatening international peace and security. (3) The P5 have

° Op. cit., pp. 270-272.
10 Ibid.
1 QOp. cit., p. 272.
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the upper hand in deciding on the modality of action — whether by
way of sanctions or military force — against a state or non-state actor
considered as “aggressor” and/or in breach of international peace and
security. (4) Conduct and execution: The P5 also effectively decide how
to conduct military operations and execute sanctions against a target-
ed state. In this context, one ought to note that the P5 have come to
dominate the committees monitoring the respective sanctions regimes.
These committees have proven to be notoriously non-transparent and
insufficiently accountable.!? Finally, (5): Virtual immunity from enforce-
ment action: The status of the P5 provides them and their allies with
virtual impunity from punitive action by the Council since any motion
targeting any one of them is destined to fail due to the veto.

Also, we need to understand the variety of ways in which resolutions
of the Security Council have diluted the sovereignty of states and thus
undermined the principle of sovereign equality, especially since the
1990s. We shall particularly address the following areas: a) interna-
tional terrorism; b) proliferation of nuclear weapons; c) the failed state
paradigm - the right of humanitarian intervention — Responsibility to
Protect; d) nuclear disarmament.

Lack of Punitive Action against Military Aggressors

Inequality between states is also evident in the fact that victims of mil-
itary aggression are almost always left to their own devices in order to
fight their enemies. With very few exceptions, the Security Council has
tended to refrain from coercive action on the basis of Chapter VII of
the UN Charter against aggressor states. In other words, when a state
is faced with an assault on its territorial integrity, sovereignty and in-
dependence, that state almost never receives support from the Securi-
ty Council. This was the case during the Cold War when, for instance,
military aggressions by the United States, the Soviet Union, the United
Kingdom, France, Israel, and India against states or peoples including
Vietnam, Cambodia, Panama, Hungary, Czechoslovakia, Afghanistan, the
Palestinians, Syria, Lebanon, Jordan, Egypt, Pakistan, and states in Africa
did not in any way elicit effective response from the Security Council.

12 Jbid.
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The post-Cold War era has likewise seen numerous instances of viola-
tions of the sovereignty of states. Perpetrators have almost never been
challenged by the Security Council. Cases include, inter alia, the US-
led occupations of Afghanistan (2001) and Iraq (2003); the Ethiopian
occupation of Somalia (2006); US-led military operations which, inter
alia, included Britain and France, against ISIS-controlled areas in Syria
since September 2014 without a UN mandate or approval by the Syrian
government; the Russian occupation of Ukraine (2022); the Israeli oc-
cupation of Lebanon (2006), Israel’s illegal military operations in Syria,
Lebanon, and two such operations in Sudan (2009 and 2012); and
numerous military assaults on Gaza. With the notable exception of the
Iraqi invasion of Kuwait in August 1990 — when the Security Council,
acting under Chapter VII of the Charter, exhausted all the measures
at its disposal (according to Articles 39 to 42), eventually authorizing
military enforcement action against Iraq to “liberate” Kuwait'® — states
that perpetrate “Threats to the Peace, Breaches of the Peace, and Acts
of Aggression” have rarely faced coercive action by the Security Coun-
cil although illegal use of force between states is a breach of jus cogens
norms and a violation of obligations erga omnes. The double standards
concerning the international use of force are another indication of the
widespread exceptions to the equality of states in international law.

Humanitarian Intervention, Responsibility to Protect,
and the Failed State Paradigm as Pretexts for
Assaulting the Sovereignty of States

An important aspect of current international relations is the tendency
of major international powers, states and international organizations
alike, to selectively intervene into the domestic affairs of other states
seemingly for humanitarian purposes. The modern doctrine of “human-
itarian intervention” was born in the early 1990s as a response to the
mushrooming of civil wars that frequently resulted in ethnic cleansing,
mass killings of civilians, mass expulsions, and widespread torture.*

13 On the Gulf War, international law and the available UN mechanisms, see Oscar
Schachter, “United Nations Law in the Gulf Conflict,” The American Journal of Inter-
national Law, Vol. 85, No. 3, 1991, 452-473.

4 On humanitarian intervention, see Thomas G. Weiss, Humanitarian Intervention: Ide-
as in Action, 3 edition (Cambridge/UK, Pluto Press, 2016).
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Compared to the Cold War era, there was greater acceptance among
members of international society that massive human rights violations
perpetrated within a state, especially if leading to a mass influx of refu-
gees as the “international” factor, could be “legal” grounds for coercive
action under Chapter VII of the UN Charter. Humanitarian intervention
represents an inevitable tension between two classes of principles in in-
ternational law: sovereignty of states (with the concomitant principle of
non-intervention) versus international protection of the human rights
of the individual against the state. Under the doctrine of humanitarian
intervention, when a state is faced with military intervention mandated
by the UN Security Council and launched by a coalition of states, that
state de facto loses its sovereignty as an attribute of statehood.!® Far
from obtaining universal recognition, this doctrine is at odds with the
idea that international order can best be established and sustained if
states are sovereign and immune from encroachment by other actors.!®

The development of the doctrine of humanitarian intervention is linked
to the fact that, in the early 1990s, “human security,” alongside the
classical notion of “state security,” was incorporated into the agenda of
the Security Council. Human rights thus became the new “standard of
civilization.” These developments, largely reflecting the worldview of
the West, put the states of the Third World under the threat of an ero-
sion of their sovereignty to the extent that this could spell a return to a
kind of colonial ordering of international society: the West versus the
Rest. As a result, numerous Asian and African states, as part of the zone
of “uncivilized states,” given that many were serious human rights vio-
lators, fell prey to the hegemonic impulses of powerful Western actors
claiming to represent the “zone of civilization.””

Revulsion against the silence of international society in the face of war
crimes, crimes against humanity, and genocide was a major factor be-
hind the arming of the Security Council with new powers. One of the
instances was what many, particularly in the Muslim world, believed
to be the genocide by the Serbs against Muslims in Bosnia in the years
1992-1995.The disillusionment deepened, however, when the Council

15 Mohammed Ayoob, “Humanitarian Intervention and State Sovereignty?” The Interna-
tional Journal of Human Rights, Vol. 6, No. 2, 2002, 81-102, p. 82.

16 Op. cit., p. 81.

17 Op. cit., pp. 84-85.
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declined to authorize military intervention to stop the genocide by Hu-
tus against the Tutsis in Rwanda, in 1994.

The debacles of Bosnia and Rwanda encouraged some of the leading
Western powers to broaden the criteria for the use of the Chapter VII
powers of the Council. Scepticism about the practice of humanitarian
intervention and the interest of some Western actors to enhance the
authority of the UN Security Council in dealing with serious human
rights breaches led to the introduction of the notion of “responsibility
to protect” at the World Summit of 2005.®

The notion of “sovereignty as responsibility” came to the fore in 1996.
The intention was that when states fail to act “responsibly” towards
their own people, they should no longer be permitted to enjoy the fruits
of sovereignty. The notion of “sovereignty as responsibility” emerged
simultaneously with the idea that state compliance with human rights
was an international matter, which meant that a breaching state could
not only face judicial penalty but also political pressure, economic
sanctions or military intervention (ideally authorized by the Security
Council). However, a major problem is who will have the ultimate right
and privilege to decide whether a particular state has breached its obli-
gations by failing to act “responsibly” against its people. Further, what
action ought to be taken in order to coerce the state to abide by its ob-
ligations according to the principle of “sovereignty as responsibility”?1°
Norms and rules on humanitarian intervention are mostly formulated
by Western states and enforced by some of those states, claiming to
represent the “will of international society.” They are those who are
represented in the UN Security Council as permanent members, namely
the US, UK and France.

“Shared interests” appear to be the main driving force of the P5 in cases
when the Council decides to resort to Chapter VII of the UN Charter. A
revealing case testifying to the collusion among the P5 was the Coun-
cil’s consent, in 1994, to the American intervention in Haiti, the French
intervention in Rwanda (after the orgy of killings had ended), and the

182005 World Summit Outcome. Resolution adopted by the General Assembly on 16
September 2005, retrieved from A/RES/60/1, https://documents.un.org/doc/un
doc/gen/n05/487/60/pdf/n0548760.pdf.

1 Ayoob, op. cit., p. 85.
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Russian intervention in Georgia. Claiming to be motivated by “human-
itarian concerns,” the three intervening states apparently traded their
votes in return for the approval of their own favoured intervention.?

Mohammed Ayoob argues that even if one accepts that the Security Coun-
cil is the proper authority for mandating humanitarian intervention, we
are still faced with the problem of legitimacy. In his view, this is mainly
because intervening states do not feel that they are accountable to the
Security Council. In many instances, the participating states decide arbi-
trarily about the military and political objectives of interventions purport-
edly grounded in humanitarian motives.?! Ayoob’s misgivings about such
military interventions were later proven to be well founded. The Libya
campaign became the most prominent case of a multilateral intervention
mandated by the UN Security Council in reliance on the principle of “re-
sponsibility to protect.”? It was conducted mainly by NATO forces in the
midst of a mass uprising of Libyans against the regime in 2011, during
the Arab Spring, when collective crimes had been committed by security
forces against people taking to the streets. The intervention of NATO
bore all the hallmarks of a politically motivated operation that destroyed
the sovereignty of Libya and turned the country with its vast natural
resources into a playground of imperial interests. There were numerous
flaws and inconsistencies in the conduct of the operation: first, because
of the inclinations of the P5, the Security Council decided to take robust
action only against the Libyan government although similar mass atroci-
ties and grave human rights breaches were being committed against the
people taking to the streets in numerous other Arab states, from Yemen
through Syria to Bahrain, during the same period;* second, although

20 S, Neil MacFarlane and Thomas Weiss, “Political Interest and Humanitarian Action,”
Security Studies, Vol. 10, No. 1, Autumn 2000, pp. 120-152, p. 127.

21 Ayoob, op. cit., p. 88.

22 In resolution 1973 there is no mention that this operation was undertaken under the
rubric of Responsibility to Protect. However, the international narrative around the
resolution as well as the pronouncements of UN Secretary-General Ban Ki-moon indi-
cated that the intervention was grounded in the doctrine of Responsibility to Protect.

% On the Security Council’s lack of consistency during the Arab Spring, displaying strong
commitment only to the crisis in Libya while remaining largely aloof in all other cases,
see Berdal Aral, “Roaring in Libya, Whispering in Others: UN Security Council’s Pos-
ture during the Arab Spring’,” Insight Turkey, Vol. 16, No. 1, 2014, pp. 181-197.
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resolution 1973?* mandated military enforcement action in Libya for the
dual purpose of enforcing a no-fly zone and preventing obstructions to
the delivery of humanitarian aid, the operation turned into a war against
the Libyan government; finally, after the overthrow of the Gaddafi re-
gime due to the ultra vires use of overwhelming force to ensure victory
for the opposition, the country descended into a state of anarchy with
bloody confrontations between a myriad of political factions and tribes.
Libya has still not recovered from this terrible civil war.

Libya’s chaotic situation has emboldened many politicians and observers,
especially in the West, to label the country a “failed state.” This paradigm
is inextricably linked to imperial assaults on Asian and African states in
this century and to often legally dubious interventions by hegemonic
states, first and foremost the US and some of its allies such as Britain, on
the pretext, in particular, of averting a humanitarian crisis or combating
international terrorism. The US-led military occupations of Afghanistan
in 2001 and Iraq in 2003 were largely the reason for the collapse of state
institutions, lack of security and the onset of civil war in both countries.
Both Afghanistan and Iraq have every so often been labeled as “failed
states,” especially by Western actors. The group of “failed states” also in-
cluded Somalia, Haiti, Sudan, Burundi, the Democratic Republic of Con-
go, Chad, and the Central African Republic. The designation has often
been used to discredit states (always from the South) and deny them the
benefits of sovereignty by subjecting them to a mix of economic sanc-
tions, military interventions and aggressive “peacekeeping operations,”
justified as a response to alleged grave human rights violations. This
predicament is incisively noted by Neyire Akpinarli:

“The ‘failed state’ paradigm clearly shows how terms used to de-
scribe states with ineffective governments originate and how they
are transferred from international policy to international law. ‘Failed
state’, ‘rogue state’, and ‘the war on terror’ have been used so often
that we take them for granted without questioning their pejorative
meanings or their fragility vis a vis states’ right to honour and equal
sovereignty in international law.”?®

24 UN SC resolution 1973, 17 March 2011, https://documents.un.org/doc/undoc/gen/
n11/268/39/pdf/n1126839.pdf.

%5 Neyire Akpinarli, The Fragility of the “Failed State” Paradigm (Leiden and Boston,
Martinus Nijhoff Publishers, 2010), p. 230.
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The arguments presented above do not suggest that gross human rights
violations should remain matters solely within the domestic jurisdic-
tion of sovereign states. Breaches that devalue and offend human life
ought to be of concern to the entire international society. The objec-
tions raised here arise out of two major drawbacks that often turn inter-
national interventions into instruments of Western imperial hegemony,
military aggression or neo-colonial domination. First, the UN Security
Council, under the control of the P5, has virtually become a Leviathan
with almost no legal or political restraints on its power. Second, the
power constellation in the existing international order (if we leave Chi-
na aside) is defined by an apparent asymmetry between the North and
the South due to the former’s global supremacy within the capitalist
world economy and international institutions. The “new” conceptions
of sovereignty are premised on a more “flexible” approach in the areas
of human rights, international criminal law, international arbitration,
and possibly the law of disarmament. In the European Union (EU),
the concept of “pooled sovereignty,” incorporated into Community law,
has impacted small and big states in the same way as each of them has
transferred part of its sovereignty to the organs of the EU. For many
states in the South, the piercing of the veil of sovereignty in a glo-
balized world has only served to reinforce their subjugation and the
exposure of their territory to predatory interventions.

The Predominance of the P5 in the Field
of Nuclear Weapons

The UN Security Council has so far failed to lead the way towards nu-
clear disarmament. On the contrary, each of the P5 possesses a large
stock of nuclear weapons and continues to keep and develop them.
Under the terms of the 1968 Treaty on the Non-Proliferation of Nuclear
Weapons,?¢ states already in possession of nuclear arms are under the
legal obligation not to share their nuclear technology with non-nuclear
states if the latter seek to obtain or produce nuclear weapons. Accord-
ing to Article 6 of the treaty, states with nuclear weapons (which in-
clude the P5) undertake:

26190 states are parties to the treaty.
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“to pursue negotiations in good faith on effective measures relating
to cessation of the nuclear arms race at an early date and to nuclear
disarmament, and on a treaty on general and complete disarma-
ment under strict and effective international control.”

Apparently, in spite of their pledge to end the nuclear race and abolish
nuclear weapons altogether, the P5 have chosen to use their nuclear supe-
riority as deterrent against potential rivals and an asset in their pursuit of
imperialistic goals and military aggression. This also explains why none
of the P5 has shown any interest in the Treaty on the Prohibition of Nucle-
ar Weapons, which was signed in 2017 and entered into force in 2021.%
Obviously, the P5 intend to maintain their superiority and monopoly of
violence, inter alia, by virtue of keeping their nuclear weapons intact.

The Security Council’s Intrusion into the Competences
of the UN General Assembly after the Cold War

New developments have further tarnished the image and affected the
reliability of the Security Council. A case in point is the Council’s use of
its privileged position to intrude into the competences of the General
Assembly and specialized agencies of the UN.2® After the Cold War, the
Council, by adopting resolutions as if they were treaties, both in form
and in substance, began to arrogate responsibilities of the General As-
sembly especially in two key areas, namely: international terrorism and
proliferation of weapons of mass destruction. Although resolutions of the
Council need to address a specific crisis and thus must be worded in such
a way as to oblige only the parties to a dispute, the Council’s decisions in
the two areas, while prompted by a particular crisis, obligated all states
and imposed on them duties and responsibilities which are normally de-
fined by international treaties.?’ Accordingly, the Council prejudiced the

27 Date of signature: 7 July 2017. There are 93 signatory states, 70 of which are parties
to the treaty.

% Sinha, op. cit., p. 272.

2 The following two resolutions come to mind: On international terrorism: resolution
1373, 28 September 2001, https://documents-dds-ny.un.org/doc/UNDOC/GEN/
NO01/557/43/PDF/N0155743.pdf?OpenElement; on averting the spread of nuclear, chem-
ical and biological weapons: resolution 1540, 28 April 2004, https://documents-dds-ny.
un.org/doc/UNDOC/GEN/N04/328/43/PDF/N0432843.pdf?OpenElement.
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role of the General Assembly in its pursuit of the advancement of inter-
national law in these and other areas. The Council’s approach is all the
more striking given the equal voting rights in the General Assembly (in
conformity with the principle of sovereign equality of all states).

Since the early 1990s, the Security Council has been giving the im-
pression that it is not bound by considerations of international law. It
conceives itself as an autonomous actor who defines the limits of its
competences, far beyond its powers under Chapter VII of the Charter.
Self-righteousness even led the Council to order a state to revoke its
decision to withdraw from an international treaty, although such a step
is purely a matter within the sovereign domain of each state.*°

Other Privileges of the P5

The P5 have also been granted privileges with regard to the function-
ing of the International Criminal Court (ICC). Under the Statute of the
ICC,*! the Security Council possesses two competences both of which
are an affront to the sovereign equality of states. Under Article 13(b),
“the Court may exercise its jurisdiction,” inter alia, if “[a] situation in
which one or more of such crimes appears to have been committed is
referred to the Prosecutor by the Security Council acting under Chapter
VII of the Charter of the United Nations.” On the other hand, Article 16
of the Statute confers on the Council the right to defer a case pending
before the Court:

“No investigation or prosecution may be commenced or proceeded
with under this Statute for a period of 12 months after the Security
Council, in a resolution adopted under Chapter VII of the Charter of
the United Nations, has requested the Court to that effect; that re-
quest may be renewed by the Council under the same conditions.”

The empowerment of the Security Council in regard to the jurisdic-
tion of the International Criminal Court has meant new P5 privileges

30 Berdal Aral, “Rule of Law and the Effective Decisions of the UN Security Council after
the Cold War,” Hans Kdchler and Joél Christoph (eds.), Responsibility in International
Relations (International Progress Organization, 2024), 75-110, pp. 88-89.

31 Rome Statute of the International Criminal Court, 17 July 1998.
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on account of their permanent membership and veto right. The con-
sequences are far-reaching. On the one hand, the P5 can brusquely
interfere with the business of the Court. On the other hand, the Council
will never be able to refer a situation to the Court when serious crimes
are alleged to be committed by nationals of a P5 state, simply because
the state in question would exercise its veto. The insertion of the two
articles into the Statute makes a mockery of the law of treaties. Thus,
the threshold for the breach of the principle of the sovereign equality of
states has been crossed also in the area of jurisdiction of the ICC.

The above-described developments confirm the point made by Kosken-
niemi & Kari about the gradual increase in the number of exceptions
to the sovereign equality of states under the umbrella of the United
Nations:

“In the United Nations there are sovereigns and then there are Sov-
ereigns. Insofar as sovereign equality of States was inserted into
the Charter as the general and principal rule, then it meant that the
exceptions and conditions to that main rule became increasingly
visible and formal.”*?

Intrusions into the Sovereign Equality of States Resulting
from the Predatory International Order

The erosion of the principle of sovereign equality of states is also the
result of mechanisms and processes within the system of global govern-
ance. In addition to some states being “more equal than others” in the
UN, and the partial empowerment of the Security Council in respect
of the judicial authority of the ICC, these processes include the modus
operandi of international financial institutions such as the World Bank
and the IMF (both being specialized agencies of the UN) whose policies
are mainly decided by a minority of states with high voting shares with-
in a weighted voting system.??

32 Martti Koskenniemi & Ville Kari, “Sovereign equality,” Jorge E. Vifiuales (ed.), The UN
Friendly Relations Declaration at 50: An Assessment of the Fundamental Principles of
International Law (Cambridge University Press, 2020), 166-188, p. 175.

3 QOp. cit., p. 186.
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Indeed, the realities of international society, both during the Cold War
and today, have been far from fair and just. They are indicative of the
inequality of states. The scene described by Evans in reference to the
early 1980s is, regrettably, a fortiori valid today:

“The institutions of international society, balance of power, alli-
ances, international law and diplomatic practice, while recognizing
the sovereign equality of states nevertheless served to encourage
and sustain a hierarchical order which allowed ‘equality' only be-
tween powers which were evenly matched. The history of interna-
tional relations has unfolded largely in these terms and whatever
collective procedures for settling disputes existed, they did so be-
cause of inequality rather than in spite of it.”*

The words of E. H. Carr, uttered just before the outbreak of the Sec-
ond World War, could likewise be transposed into today’s complex and
predatory system of global governance in which power inequalities are
both multi-layered and ever more hidden: “The constant intrusion, or
potential intrusion, of power renders meaningless any conception of
equality between members of the international community.”%

Conclusion

In spite of the recognition of the sovereign equality of states as a cardi-
nal principle of the “new” international law in the UN Charter, that very
text completely negates the principle by privileging five states with per-
manent membership in the Security Council and with the right of veto.
Thus, contrary to expectations, both in the course of the Cold War and
since the 1990s, the Charter’s system of collective security has proven
to be dysfunctional. It established rules and procedures, which endow
the P5 and their “friends” with impunity in cases when they commit
acts of aggression.

3 Graham Evans, “All States Are Equal, but ...,” Review of International Studies, Vol. 7,
No. 1, 1981, 59-66, p. 59.
35 E. H. Carr, The Twenty Years Crisis, 1919-1939 (London, 1939), p. 166.
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In addition to the imbalanced composition of the Security Council and
the unfair decision-making procedures, “human rights imperialism” has
been another major factor behind the erosion of state sovereignty es-
pecially in Asia and Africa. This is indicative of the low regard of major
Western powers for the sovereign equality of states. It has been truly
appalling to witness the prosecution of a long list of African leaders
by the ICC for war crimes and crimes against humanity, whereas no
such cases have ever been brought against the ruling elites and army
chiefs of Western states although the US, UK and some of their allies
have been among the chief perpetrators of such crimes. These countries
also waged wars of aggression amounting to “crimes against peace”
against hapless states such as Afghanistan (2001) and Iraq (2003).
Also, alongside European states including Germany, France and Italy,
they have been aiding and abetting Israel’s genocidal assault on Gaza
(since 2023).

The Council’s selective use of its powers in situations where it establish-
es a link between international peace and human rights demonstrates
a bias against the non-Western world. This has further undermined the
sovereignty of an increasing number of economically weak and less
powerful states. Unavoidably, the lack of consistency and integrity has
also brought about an irreversible erosion of the credibility and prestige
of the Security Council, in particular in the eyes of the “have-nots” of
the world.

This is not, however, to suggest that we ought to sanctify the sovereign
equality of states at all times and in every conceivable situation. Power
imbalances between states may require the granting of special rights
for the underdogs of the international order, as noted by Koskenniemi:

“Neither equality nor sovereign equality exclude different treatment
as such. On the contrary, equality does not only mean treating those
that are similar in some respect in a similar way, but also treating
differently those whose situation is de facto different.”®

It also can be argued that a small state threatened by a greedy and
larger neighbour should be given security guarantees through a treaty

36 Koskenniemi & Kari, op. cit., p. 186.

122



UN Charter Exceptions to the Sovereign Equality of States and their Injurious Consequences

signed by a number of powerful states with a stake in the peace and
security of the small state.

The logic of permanent membership and the veto rule reflects the de-
sire of the founders of the UN to prevent major armed conflict of the
type that the world witnessed during the First and Second World War.
This explains why many Western observers believe that the avoidance
of a third global cataclysm in the period of the Cold War proves that the
UN system of security was relatively successful.

The hubris and egocentrism of great powers has been a major reason
why the principle of sovereign equality of states did not bring any no-
ticeable benefits to the states of the Global South. In comparison to
the previous “universal” organization, the League of Nations, today’s
international system represents a step backwards. In the League of Na-
tions, all members, whether powerful or weak, Western or non-West-
ern, possessed the right of veto. Decision-making in the Assembly and
the Council of the League was based on unanimity.

Ironically, one might say that after the end of the Cold War the princi-
ple of sovereign equality of states has been useful in facilitating — and,
at the same time, hiding — the complex mechanisms through which
neo-colonial domination and imperialist aggression have continued to
victimize many states especially in Asia and Africa. These abuses have
been taking place in a world and in an age where, so it is claimed, in-
ternational law has become universal as never before in history.
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The Concept of Sovereignty
and the Experience of the South

In theory, the modern international system consists of sovereign states
with exclusive authority within their geographical borders. This is not,
however, the experience of most of the South, the Third World, as it
was called in the 1960s and 1970s.

With few exceptions, the violations of the sovereignty of an independ-
ent state since the second half of the twentieth century have occurred
in the countries of the South. Interventions, whether by individual for-
mer colonial powers or military alliances of several powers, are usually
directly related to a sovereign decision by the attacked country on how
to use its natural resources. Not infrequently, foreign intervention is
dressed in a humanitarian cloak. This unavoidably leads one to the
conclusion that the principle of equality between UN member states
has never been respected by the most powerful.

Thus, historical experience obliges us to broaden the concept of sover-

eignty to include, more explicitly, the right of a state to dispose of its
own natural resources in order to promote its development.
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Joaquin Torres Garcia (Uruguay), América Invertida, 1936, ink on paper
Image © Museo Torres Garcia, Montevideo

The Uruguayan artist Joaquin Torres Garcia created the (now) famous
painting "America Inverted" in 1936' and captioned it with the follow-
ing phrase: "Our compass is the South." It was the expression of an
interpretation that was beginning to germinate, and matured over the
following decades, about the need to redefine and change the asym-
metrical relations between the countries of the North, enriched and
developed to a large extent at the expense of colonial exploitation, and
the countries of the South, impoverished and underdeveloped as a re-
sult of that exploitation. Addressing the needs of the South should be
the priority.

Torres Garcia was a pioneer in a long process of re-signifying the South
(formerly known as the Third World), which expressed the "aware-
ness of people of colour of their eminent dignity, declaring the death

1 Redesigned and widely distributed in 1943.
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of the inferiority complex," to quote Léopold Senghor's beautiful defi-
nition. The Senegalese statesman, a driving force behind "blackness"
(négritude), made this statement when referring to the legacy of the
Afro-Asian Conference held in 1955 in the city of Bandung, Indonesia.

The geopolitical change reflected in the Bandung Conference — which
brought together the leaders responsible for the fate of one billion 350
million human beings, almost three quarters of humanity at the time
— was not the product of chance. The final declaration, approved unan-
imously, formulated a vision of the world and defined demands that
were the fruit of the experience accumulated over decades of resistance
to foreign domination. The document was drafted by representatives of
peoples with, in many cases, millennia of history and who were heirs
to some of the oldest civilizations from which even the colonial powers
themselves had benefited in terms of knowledge and technology.

One of the spaces in which Third World leaders had the opportunity to
dialogue and exchange experiences was at the United Nations, the insti-
tution to which the newly independent nations were becoming integrat-
ed. In theory, the United Nations formed a system made up of sovereign
states on an equal footing whose authority was to be respected within
the recognized borders. But the experience of the countries of the South
was not consistent with this postulate. That's why one of the Ten Points
of the Bandung Declaration demanded respect for the sovereignty and
territorial integrity of all nations, and others called for non-intervention
and for the rejection of all collective defense agreements because they
were "designed to serve the interests of the great powers."

The Movement of Non-Aligned Countries was founded in Belgrade in
1961 with the Bandung postulates in mind. Over the course of successive
meetings, the experience of living on the world stage as independent
and supposedly sovereign countries made them — as representatives of
the Third World — aware that sovereignty will not be complete until they
can take full control of their economy — which meant severing the ties
of dependence on the economies of the former metropolises — and until
they could reach local, regional and global public opinion by presenting
their interpretation of history and their vision for the future, in a com-
munication system with a democratic and balanced flow of information.
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It also became clear that the UN Charter, signed in June 1945 and rat-
ified on 24 October of that year (now known as United Nations Day)
by the 50 countries that existed at the time, no longer reflected the
new configuration of the world. As a result, the organization lacked
instruments to respond to increasingly conflictual situations, gradually
losing its efficiency and credibility. Today, the UN is made up of 193 full
members, plus observers, a consequence of the decolonization process
that changed the world map and the organization’s political, cultural
and religious profile. The UN Charter, drafted by the victorious powers
of the Second World War — who introduced the veto power in the Se-
curity Council to protect themselves in future conflicts, even in cases
where their own actions are under debate — has been undermined in
its essence and purposes. The UN is no longer an institution of equally
sovereign states, nor is it in a position to ensure peace. The privilege of
the power of veto over the years has been tantamount to total impunity
for those states that cannot be subjected to international law and that
extend this privilege to their allies (vassals?).

The countries of the South have undoubtedly suffered the most from
the power of veto. Of all the violations of sovereignty that have taken
place over the last decades, only a few have not been directed against
countries of the South, whether in Latin America, Africa or Asia. Thus,
it has been shown in practice that the concept of sovereignty implies
being able to exercise this right not only at the political level, but also
in the economy, in culture, and especially in the military sphere.

One of the first experiences of disrespect for the Charter and the prin-
ciple of national sovereignty in the Third World was the coup against
Jacobo Arbenz in Guatemala in 1954. While promoting a series of re-
forms, including in agriculture, the Guatemalan government expropri-
ated properties belonging to the United Fruit Company — a US multi-
national with a huge influence on the country's economy, not only in
agricultural production, but also in communication and other sectors.
Disgruntled, the multinational took advantage of its links with the US
government to demand retaliatory measures, which came in the form
of an invasion orchestrated from Washington with the alibi that the
Guatemalan government was "at the service of communism." Two dec-
ades of bloody military dictatorship followed.
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In Africa, we have the case of the invasion of Egypt prompted by Nas-
ser's nationalization of the Suez Canal Company on 26 July 1956. The
Egyptian president’s sovereign decision led to Israeli, French and Brit-
ish troops entering Egypt. The crisis would end with the humiliating
withdrawal of the invaders, but it was another warning of the reaction
that could come in the face of policies of the Third World aimed at de-
fending sovereignty.

Many other interventions in violation of sovereignty had already taken
place or would take place. In the case of Western Asia, we have the ex-
ample of Iran, where a CIA-backed coup was launched in 1953 against
Prime Minister Muhammad Mossadegh. He had tried to nationalize the
Anglo-Iranian Oil Company. There are other examples. Among the best
known for the bloodshed caused were those in Indonesia, which cost
a million dead in 1965, and Chile in 1973, where there are no reliable
figures for the dead or missing. The coup that ended the government
of Sukarno, the great host of the Bandung Conference, was triggered
by the president's decision to create PERTAMINA to break the monop-
oly exercised by the West in the area of oil through Royal Dutch Shell.
Shortly afterwards, the decision to nationalize all oil production was
the straw that broke the camel's back: again under the pretext of con-
taining communism, a coup d'état was staged by General Suharto, sup-
ported by the United States.

In Chile, a coup was orchestrated against President Salvador Allende
who had won the 1970 election and was implementing a program, ap-
proved by Popular Unity, the coalition that had elected him, to expro-
priate the copper mines and other strategic segments of the economy,
and to nationalize the banks. Backed by the Pentagon and the CIA,
General Augusto Pinochet took power in 1973 and established a dicta-
torship that was among the most repressive in Latin American history.

Thus, the principle of equality among the members of the United Na-
tions was never real and the declaration of respect for the sovereignty
of countries was not intended by the drafters of the UN Charter (i.e. the
great powers) to be taken seriously if the pursuit of sovereignty went
against their interests.

What is the reason for the asymmetry between countries, and especially
between North and South? Is there a way to overcome it? The issue
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was widely debated in Latin America, in the Non-Aligned Movement, in
ECLAC, in other forums, and even within the General Assembly and the
specialized agencies of the United Nations. In view of historical experi-
ence, the need to change the rules of the world economy became clear,
so that the countries of the South could carry out their agenda of trans-
formation, with decent budgets supported by foreign trade revenues
and their natural wealth. These postulates and the measures needed
to implement them were contained in the NAM document which called
for a "New International Economic Order," defining paths and proposals
to be implemented together with the global community.?

The diagnosis of the need and ways to promote development was not
limited to calling for changes in the economy. It was complemented by
an assessment of the need for the Third World to make its voice heard
on a global scale through a New International Information and Com-
munication Order.® The idea was that the public in the North and the
South should have access to information on local, regional and global
issues not only from the perspective of developed countries, but also
from the historical record and experience of developing countries. The
demands reached the UN and were the subject of analysis and debates
in the General Assembly and, in the case of the New Information Or-
der, also at UNESCO, which appointed a special commission chaired by
Sedn MacBride to analyze the issue and propose solutions. However,
the drastic reaction of the United States and Washington's allies such
as the United Kingdom frustrated any possibility of progress in both the
economic and communications fields. In hindsight, we can say that if
the clamor for change had been heard the United Nations would be in a
better position to deal with the new international reality, and the world
would have been able to avoid the tensions of the last few decades.

After the disintegration of the Soviet Union, when the United States
became the hegemonic power, the Pentagon and the White House made
it increasingly clear that they intended to put the world's natural and

2 Cf. Hans Kochler (ed.), The New International Economic Order: Philosophical and So-
cio-cultural Implications. Studies in International Relations, Vol. III. Guildford (Eng-
land): Guildford Educational Press, 1980.

3 Cf. Hans Kochler (ed.), The New International Information and Communication Order:
Basis for Cultural Dialogue and Peaceful Coexistence among Nations. Studies in Inter-
national Relations, Vol. X. Vienna: Braumdiller, 1985.
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strategic resources at the service of their own interests, at whatever
cost. Several official documents, particularly from the years of the Oba-
ma administration onwards, are very explicit in this regard. The follow-
ing is an example taken from the document “Great Power Competition:
Implications for Defence — Issues for Congress, Updated August 28,
2024,” published by the US Congressional Research Service:*

“From a U.S. perspective on grand strategy and geopolitics, it can
be noted that most of the world's people, resources, and economic
activity are located not in the Western Hemisphere, but in the other
hemisphere, particularly Eurasia. In response to this basic feature
of world geography, U.S. policymakers for the last several decades
have chosen to pursue, as a key element of U.S. national strategy, a
goal of preventing the emergence of regional hegemons in Eurasia.
Although U.S. policymakers do not often state explicitly in pub-
lic the goal of preventing the emergence of regional hegemons in
Eurasia, U.S. military operations in recent decades — both wartime
operations and day-to-day operations — appear to have been carried
out in no small part in support of this goal.”

The position of the United States is clear. If we pay attention to inter-
national news, we will quickly understand that when claiming “impli-
cations for the Defence” Washington does not care about the conse-
quences of its actions. The aforementioned document, which refers to
Eurasia but also reflects the stance towards the rest of the world, shows
that US strategists, aiming to control the natural wealth and economic
dynamics in other regions, recognize no limits to their actions, to the
detriment of the sovereignty of other states.

As a result, the countries of the South are looking with interest at the
BRICS project, for example. Faced with a lack of respect for their sov-
ereignty and international law in institutions dominated by Western
powers, they see in BRICS an interesting alternative, aimed at democ-
ratizing the structure and functioning of the United Nations.

4 https://crsreports.congress.gov.
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Liberalism Challenged:
The UN Security Council and Power Politics
in a Populist Era

1. Introduction

The vulnerabilities of the UN Security Council have been a topic that
has received much attention throughout the almost eighty-year history
of the United Nations. The executive organ’s tendency to sway with
the political machinations of the international political landscape has
often led to disenchantment. A person emblematic of such experiences
is Filipino diplomat Carlos Romulo who was a leading figure in the
first several decades of the United Nations. Not only did he take on
the role of president of the General Assembly in the period 1949-1950,
but he was also an integral voice of the Third World, ensuring that the
interests of this community were included in the Charter.! He criticized
the composition of the Security Council, asserting that the UN Charter
required revision in order to limit the veto power of the five permanent
members of the UN Security Council. Romulo was deeply disappointed
with the “condition of permanent paralysis” that was a result of the
veto, especially during the Cold War era.

! See Lisandro E. Claudio, “The Anti-Communist Third World: Carlos Romulo and the
Other Bandung,” April 2015, 4.1 Southeast Asian Studies 125, 136: “in discussions
about the wording of the UN Charter, for instance, the Big Powers wanted the Charter
to state that non-self-governing nations should aspire only toward self-governance.
Romulo led the delegates who wanted to insert the word ‘independence.’ Big powers
such as UK, France, and USSR opposed Romulo and his allies, while the United States
abstained from the vote. The Philippine proposal eventually won.”

2 “Carlos Romulo of Philippines, Founder of the UN Dies at 86,” December 15 1985,
https://www.nytimes.com/1985/12/15/us/carlos-romulo-of-philippines-a-founder-
of-un-dies-at-86.html?auth=login-google1tap&login=googleltap.

133



Deepak Mawar

Romulo’s critique is still relevant in the 21 century. The power pol-
itics of the permanent members continues to hamper the Council’s
ability to maintain international peace and security. Thus, it has been
a long-standing position amongst international lawyers, government
figures and those passionate about ensuring international peace and
security that reform of the Security Council is urgently required.

Calls for reform continued to grow in the face of recent political de-
velopments. Right-wing populist movements have become stronger in
many parts of the world, with a particular rise in the West. The recent
US election results set the stage for a more aggressive form of Trumpian
politics, and parties across Europe such as France’s National Rally, the
Alternative for Germany (AfD) and the Austrian Freedom Party (FPO),
campaigning on the pledge to restore national sovereignty and imple-
ment policies that consistently prioritize natives over immigrants, have
grown in popularity this year. Even a country such as Portugal, often
cited for its center-ground politics, has seen a dramatic surge in far-right
populism, as Chega (a party only founded in 2019) won the second larg-
est number of votes. Right-wing parties which challenge liberal values
have also consolidated their dominance in other parts of the world. The
reelection of Nayib Bukele in El Salvador with a large majority and the
victory of Prubawo Subianto in Indonesia are evidence of this trend.

These developments demonstrate that the international political land-
scape in which the UN Security Council operates is changing. A strand
of politics is consolidating itself at various domestic and regional levels
that could prove to be contentious to the liberal values embedded in
the United Nations. As Mohamed Metawe notes, “with the increasing
yielding of power to supranational institutions, the hitting global eco-
nomic crises, and the unceasing influx of immigrants and refugees from
the developing to the developed world, far-right politics is becoming
more and more popular.” It is essential to study the Security Council
in the midst of these political shifts so as to understand what the future
holds for global governance. The United Nations was formed in an era
espousing communal values and togetherness. How will it endure in an
era of insular and anti-institutionalist politics?

3 Mohamed Metawe, "Populism and domestic/international politics: theory and prac-
tice" (2020) 9 Review of Economics and Political Science 194, 195.
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I seek to understand why the right-wing populist challenge to the liberal
values of the United Nations makes reform of the Security Council even
more urgent. In the face of the populist challenge to the liberal inter-
national order, I use van den Herik’s argument that urges less powerful
states to develop mechanisms to effectively regulate the Security Coun-
cil.* The dynamics of power and law needs to shift in favor of the rule of
law and institutional procedures. With the increasing challenge to the
liberal international order, it is imperative to demonstrate how the Secu-
rity Council can be protected from populist influences. Thus, in the fol-
lowing chapter we will focus on the (institutionalist) antidote to power
politics in the UN Security Council. In section 3, I intend to demonstrate
how modern right-wing populist movements affect global governance
and the Security Council. Finally, in section 4, I illustrate how the rein-
forcement of institutionalist structures counters the negative impact of
modern right-wing populist movements on the Security Council.

2. Institutionalist approaches to the Security Council

The Security Council is the executive organ of the United Nations man-
dated to deal with threats to international peace and security. To fulfil
this role, the Council is granted the power to determine any threat to
the peace and decide on the necessary measures to restore internation-
al peace and security.® Furthermore, the Charter asserts that the mem-
bers of the United Nations “shall join in affording mutual assistance in
carrying out the measures decided upon by the Security Council.”® This
means that the Council possesses a “degree of centralized military and
political authority [that] is unprecedented in international politics.””
The Security Council is the first of its ilk. It is a political-legal structure
that has the backing of the international community to collectively de-
fine and devise strategies, military or otherwise, to maintain interna-
tional peace and security, whilst having the ability to legally bind both
the powerful and the rest.

4 Congyan Cai, Larissa van den Herik, Tiyanjana Maluwa, The UN Security Council and
the Maintenance of Peace in a Changing World (Cambridge University Press 2024).

5 UN Charter, Art. 39.

6 Art. 49.

7 Tan Hurd, “The UN Security Council and the International Rule of Law” (2014) Vol
7.3 The Chinese Journal of International Politics, 361-379, 362.
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Whether or not the Security Council actually exercises such power
and authority is perhaps a superfluous consideration.® The Council is
vulnerable to the fluctuations of the international political landscape,
especially when the vested interests of the five permanent members
(P5) are at stake. A plethora of scholars, in both the disciplines of inter-
national law and international relations, have studied the legal limits
to the powers of the Security Council and the means to ensure that it
is held accountable for its decisions. As van den Herik suggests, “the
institutionalist perspective is premised on the idea that, even in the
setting of intense power politics in which the Security Council operates,
the Council is not entirely unbounded; rather, it is governed by its own
institutional and procedural framework.”

Ian Hurd surveys this facet of the Security Council:

“The relation between the Security Council and international law is
complex. The Council is clearly a product of international law, but
it is also the author of, and interpreter of, law, and in different mo-
ments it alternates between sitting inside and outside of the law.”*°

Hurd demonstrates this assertion by highlighting that the Charter does
give the Security Council the ability “to decide when an international
threat to the peace, breach of the peace, or act of aggression exists and
when it does how to respond.” The Council’s responses may range from
non-military measures, economic sanctions (Article 41) to military ac-
tions (Article 42).

The Charter also establishes some legal limits to the authority of the
Security Council, most notably in Article 2(7), which stresses that

8 In reality, the power of the Security Council is very much restricted by its member
states. Although the Council possesses various means to maintain international peace
and security, these instruments can only be used if the member states are committed
to its work. See, Deepak Mawar, States Undermining International Law: The League of
Nations, United Nations, and Failed Utopianism (Palgrave 2021), 181-226.

° Larissa van den Herik, “The UN Security Council: A Reflection on Institutional
Strength,” in Congyan Cai, Larissa van den Herik, Tiyanjana Maluwa (eds.), The UN
Security Council and the Maintenance of Peace in a Changing World (Max Planck Tria-
logues, Cambridge University Press 2024), 112.

19 Hurd, supra note 7, 363.
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“nothing contained in the present Charter shall authorize the United
Nations to intervene in matters which are essentially within the do-
mestic jurisdiction of any state.” The primary legal constraints can be
identified in Articles 1 and 2 of the Charter which delineate the Pur-
poses and Principles of the United Nations. Although they are wide in
scope, they nevertheless impose a certain standard that all organs of
the United Nations must comply with. Furthermore, Erika De Wet em-
phasizes that “the principle of good faith is relevant to the UN Security
Council because it binds states both when acting individually and as an
organ of the United Nations.”'! More substantively, Article 24(2) of the
Charter asserts, “in discharging these duties the Security Council shall
act in accordance with Principles and Purposes of the United Nations.”
Anne Peters also highlights how Article 24(3) establishes the idea that
the Security Council “is a trustee (or fiduciary) of the membership (or
of the ‘international community’), institutionalized in the GA, which
must render its ‘accounts’ to the trust-givers,”!? as the Security Council
— in addition to regular annual reports — is obligated to submit “special
reports” to the General Assembly when necessary. Although what is
a “necessary” case for reporting has remained unclear, Article 24(3)
opens the opportunity for checks and balances in the UN framework.
It further strengthens the argument that the Security Council is not
unbound by law. The Charter indeed sets legal limit